United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







TRANSCRIPT OF RECORD 


FILED MARCH 0, 1934. 
PRINTED APRIL 3. 1934 


NEWAYGO PORTLAND CEMENT COMPANY, 

PETITIONER, 


GUY T. 


HE LYE RING, COMMISSIONER OF 
1NTEI l NAL REVENUE. 


APPEAL FROM 'HIE P.OAHI) OF TAX APPEALS. 


Court of Appeals of the District of Columbia 


JANUARY TERM, 1934. 


No. 6182 






Court of Appeals of the District of Columbia 

JANUARY TERM, 1934. 

No. 6182 


NEWAYGO PORTLAND CEMENT COMPANY, 

PETITIONER, 


VS. 

COMMISSIONER OF INTERNAL REVENUE, 

RESPONDENT. 


OX PETITION TO REVIEW THE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS. 


INDEX. 


Docket entries . 

Petition . 

Answer.. 

Amended petition . 

Motion to amend answer to conform to proof. 

Amended answer to amended petition . 

Motion for leave to tile amendment to amended answer to 

amended petition . 

Amendment to amended answer to amended petition . 

Order dated March 20. 1032 . 

Motion to vacate and expunge amendment to amended 

answer . 

Motion for rehearing and affidavit . 

Findings of fact and opinion. 

Decision . 

Stipulation of venue ... 

Petition for review . 

Statement of evidence .. 

Pnecipe . 

Clerk’s certificate . 

Order enlarging time to March 2. 1934 . 

** “ March 10. 1034 . 


Original 

Print 

1 

1 

3 

4 

11 

10 

12 

11 

17 

15 

IS 

10 

21 

18 

22 

19 

28 

23 

29 

24 

31 

26 

35 

29 

47 

43 

4S 

44 

49 

44 

50 

49 

60 

58 

08 

59 

09 

00 

70 

01 


Judd & Detweiler (Inc.), Printers, Washington, D. C., March 12, 1934 






















Court of Appeals of the District of Columbia 


No. 6182. 

Newaygo Portland Cement Company, Petitioner, 

vs. 

i 

Guy T. Helvering, Commissioner of Internal Revjenue. 

i 

i 

i 

_ 

i 

1 Docket No. 36319. j 

i 

Newaygo Portland Cement Co., Petitioner,j 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 

For Petitioner: Frank E. Seidman, Esq. i 

For Respondent: B. Fullerton, Esq., J. D. Kiley, £]sq. 

Docket Entries. j 

Transferred to Mr. Black, 1/20/33. | 

1928. 

Mar. 10. Petition received and tiled. Taxpayer notified. 
(Fee paid.) 

Mar. 12. Copy of petition served on General Counsbl. 

May 8. Answer filed bv General Counsel. 

» * 

May 12. Copy of answer served on taxpayer—General 
Calendar. 

May 18. Request for hearing in vicinity of Grand 
Michigan granted. 

1930. 

May 7. Hearing set June 23, 1930—Grand Rapids, Mich¬ 
igan. I 

1—6182a 
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1030. 
June 26. 


June 26. 
June 26. 

Julv 9. 
July 17. 
Aug. 6. 



Dec. 1. 

Dec. 1. 
Dec. 30. 


1931. 
Jan. 26. 


Feb. 2. 
Oct. 3. 


Dec. 1. 


Jan. 11, 


1932. 
Jan. 11. 


Jan. 11. 


Hearing hail before Judge Love—called on merits. 
Briefs due 12/1/30. Amended petition, stipu¬ 
lation of facts and subpoena filed at hearing. 

Proof of service of subpoena filed. 

Motion to amend answer to conform to the proof 
filed by General Counsel and granted. 

Transcript of hearing June 20, 1930 filed. 

Transcript of hearing June 27 and 2S, 1930 filed. 

Motion that briefs be submitted and considered 
on a prior issue of law in advance of subordi¬ 
nate issue of fact filed by taxpayer. 

Order granting petitioner’s motion—further or¬ 
dered that briefs on the prior issue of law 
designated in said motion be filed on or before 
Dec. 1, 1930 entered. 

Motion for extension to 12/31 30 to file brief filed 
by taxpayer. 12 29/30 granted. 

Brief filed by General Counsel. 

Motion 1 for extension to 1 26/31 to file brief filed 
by taxpayer. 1 9/31 granted. 


Motion for extension of one week to file brief tiled 
by taxpayer. 1/28/31 granted. 

Brief filed by taxpayer. 

Order that parties be granted an opportunity to 
file their briefs on the 3/1/13 value issue in the 
case and allowing parties until Dec. 10, 1931 to 
file briefs entered. 

Motion for extension of time to March 9, 1931 for 
parties to file briefs filed by parties and 
granted. 

C 1 


Answer to amended petition filed by General 
Counsel (read into record). 


Motion for leave to file amendment to amended 
answer to amended petition filed by General 
Counsel—amended answer lodged. 3/15/32 
granted. 

Motion for rehearing with affidavit attached filed 
by General Counsel. 3/15/32 denied. 


I 


1932. 
Mar. 8. 
Mar. 9. 
Mar. 28. 

Mar. 28. 
Mar. 29. 


Mar. 30. 

Apr. 13. 

1933. 
Mar. 2. 


Apr. G. 


Apr. 24. 

May 9. 

May 22. 
* 

July 28. 
July 31. 
Aug’. 22. 
Aug. 28. 
Nov. 23. 


Nov. 23. 
Nov. 23. 
Nov. 23. 


1934. 
Jan. 19. 

Jan. 19. 

Feb. 9. 
Feb. 9. 
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I 

i 

i 

i 

Brief filed by taxpayer. 

Brief filed bv General Counsel. 

* | 

Motion for'leave to file reply brief—and |15 days 

to file it—filed by taxpayer. 

Motion granted to April 13, 1932. j 

Order revoking order of 3/15/32 and that motion 
of Jan. 11, 1932 to file amendment to aijswer be 
denied entered. 

Motion to vacate order and expunge amendment 
to amended answer filed by taxpayer. 

Reply brief filed by taxpayer. 


Order setting aside order of 9/23/30 and grant¬ 
ing parties to April 10, 1933 to file | supple¬ 
mental briefs entered. 

Findings of fact and opinion rendered—Mr. 
Black, Division 15. Decision will be jentered 
under Rule 50. 

Motion for reconsideration of decision filed bv 

•> 

taxpayer. 

Notice of settlement filed bv General Coujnsel. 

i 

Memorandum opinion rendered—Mr. Black. De¬ 
cision will be entered under Rule 50. 

Notice of settlement filed by General Counsel. 
Hearing set Aug. 23, 1933 on settlement. 

Consent to settlement filed by taxpayer, j 
Decision entered—Eugene Black, Division! 15. 
Petition for review by Court of Appeals <j>f D. C. 

with assignments of error filed by taxpayer. 
Proof of service filed by taxpayer. 

Praecipe bled. 

Stipulation for review bv Court of Appeals of 
D. C. filed. 


Motion for extension to 3/2/34 to complete rec¬ 
ord filed by taxpayer. 

Order enlarging time to 3/2/34 for preparation 
of evidence and delivery of record entered. 

Agreed statement of evidence lodged. 

Notice of lodgment of statement of evidence with 
notice of hearing on Feb. 15, 1934 to Approve 
said statement of evidence filed. 


i 
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1934. 

Feb. 9. Count er-Pra?eipe filed by General Counsel. 

Feb. 9. Motion objecting to taxpayer’s pnecipe filed by 
General Counsel. 

Feb. 13. Agreed statement of evidence approved and or¬ 
dered filed. 

Feb. 13. Proof of service of pnecipe filed by General 
Counsel. 

Feb. 13. Hearing set 2/2S/34 for settlement of record. 

Feb. 24. Agreed pra'cipe filed. 

Feb. 28. Order extending time for transmission of record 
to March 10, 1934 entered. 

3 Filed March 10, 1928. 

United States Board of Tax Appeals. 

Docket Xo. 30319. 


Xkwayoo Portland ( 'kmf.xt Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (1T:FAR:- 
A-7 CLG-60D) dated January 20, 1928, and as a basis of 
its proceedings alleges as follows: 

1. The petitioner is a corporation with principal office 
at Xewavgo, Michigan. 

2. The notice of deficiency (copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
January 20, 1928. 

3. The taxes in controversy are income taxes for the 
calendar year 1923 and amount to $20,870.95. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) In computing taxable income for the year 1923 the 
Commissioner erroneously determined that the petitioner 
realized a profit of $166,473.43 resulting from the sale of 
power house and dam, electric meters, riparian land, water- 


GUY T. HELVERING, COM *R OF INT. REV. 


O 


power rights and power-house site land, whereas ini fact no 
profit whatsoever was realized from this transaction. 

4 5. The facts upon which the petitioner rhlies as 
the basis of its proceeding are as follows: 

(A.) 

! 

1. Petitioner was incorporated on June 16, 1911^ to en¬ 
gage in the business of manufacturing and selling jcement. 

2. On March 1, 1913, the petitioner owned a powelr house 
and dam, electric meters, riparian land, water poweij rights, 
and power-house site land. 

3. On April 16, 1923, petitioner sold its power house and 

dam, electric meters, riparian land, water-power| rights, 
and power-house site land, for a cash consideration of 
$450,000.00. ! 

4. The total cost of the power house and dam at date of 
sale was $320,826.53. 

_ . . i 

5. The accrued depreciation on the power house ajnd dam 

at the date of sale was $139,391.70. i 

6. The net cost less depreciation on date of sale] of the 
power house and dam, was $181,434.83. 

7. The total cost of the electric meters at date of sale 
was $3,544.57. 

8. The accrued depreciation on the electric meterk at the 

date of sale was $1,452.83. j 

9. The net cost of the electric meters, less depreciation, 

at the date of sale was $2,091.74. i 

10. The total net cost, after allowing for depreciation, 
of power house, dam and electric meters, was $184,526.57. 

11. There is no issue between the Commissioner and the 

1 

petitioner with respect to the net cost of the powei* house 
and dam and electric meters as at the date of salje, i. e., 
$183,526.57. j 

12. The fair market value of the riparian land, water¬ 

power rights and power-house site land as at March 1, 1913, 
was at least $318,820.00. j 

13. The Commissioner in error determined that tilie fair 

i 

market value as at March 1, 1913, of the ripariah land, 
water-power rights and power-house site land was $100,- 

000.00. " j 

5 14. The Commissioner consequently understated 
the fair market value of riparian land, water-power 

rights and power-house site land by at least $218,820.00. 
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G. Wherefore petitioner prays that this Board may hear 
the proceedings and determine that 

(a) The petitioner had no taxable income during the year 
1923 from the disposition of its power-house and dam, elec¬ 
tric meters, riparian land, water-power rights and power¬ 
house site land, and that the Commissioner’s proposed addi¬ 
tional assessment should be dismissed. 

FRANK E. SEJDMAX, 

Counsel for the Petitioner. 

1 Grand Rapids Savings Bank Bldg., 

Grand Rapids , Michigan. 

State of Michigan, 

Con nig of Newaggo, ss: 

Mr. Wm. A. Ansorge, being duly sworn, says that he is 
the treasurer of the Newaygo Portland Cement Company, 
the petitioner named in the foregoing petition, and as such 
treasurer is duly authorized to verify the foregoing peti¬ 
tion: that he has read the said petition, or had the same 
read to him, and is familiar with the statements contained 
therein, and that the facts stated are true, except as to 
those facts stated to be upon information and belief and 
those facts he believes to be true. 

(Signed) WM. A. ANSORGE. 

Subscribed and sworn to before me this 7th dav of March, 
1928. 

(S.) JOHN J. OSTHAUS, 

Notary Public. 

6 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :FAR :A-7. C LG-GOD. 

January 20, 1928. 

Newaygo Portland Cement Company, 

Newaygo, Michigan. 

Sirs: 

In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination of your tax 
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liability for the year 1923 discloses a deficiency c^f $20,- 
870.95, as shown in the attached statement. 

The section of the law above mentioned allows vouj an ap¬ 
peal to the United States Board of Tax Appeals j within 
sixtv davs from the date of the mailing of this letter. How- 
ever, if you acquiesce in this determination, you hre re¬ 
quested to execute the enclosed Form A and forward it to 
the Commissioner of Internal Revenue, WashingtonL D. C., 
for the attention of IT:C:P-7. f 

Respectfullv, 

D. H. BLAIR, 

Commissioner, 

(Signed) By C. B. ALLE&, 

Deputy Commissipner. 

Enclosures: Statement. Form A. Form 882. 


7 Copy. 

Statement. 

IT :FAR :A-7. CLG-GOD. 

i 

In re Newaygo Portland Cement Company, Newhygo, 

Michigan. 

i 

Year: 1923. j 

Deficiency in Tax: $20,870.95. j 

Consideration has been given the contention in yojur pro¬ 
test to the Internal Revenue Agent in Charge, thajt there 
should be allowed a valuation of buildings, equipment and 
water rights of $518,820.00 as at March 1, 1913, bas^d upon 
an appraisal made by Fargo Engineering Company, Jack- 
son, Michigan. 

It is held bv this office that if estimated theoretical sav- 
ings attributed to the use of certain property ^re not 
actually realized by the earnings from the same property, 
and during the same period for which the savings '4ve esti¬ 
mated, they arc not a competent basis on which to predicate 
a fair market value, either as to the tangible, intangible, or 
other and all assets of which the property may consist. 

In the taxpayer’s evidence it is assumed that thd water¬ 
power rights which were a part of the property |sold in 
1923, had an “intangible” value as of March 1,1913.! There 


I 

| 

i 

I 
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is nothing in the evidence to show that such assumption can 
be supported on the basis of actual earnings for a repre¬ 
sentative period for say three years prior to March 1, 1913, 
nor does it appear that any of the evidence in regard to 
such intangible value complies with the Bureau rulings in 
regard to establishing such value as set forth in Appeals 
and Review Memorandum 34. 

In support of its contention that the water rights had an 
intangible value, that could be properly said to also reflect 
their fair market value as of March 1, 1913, there has boon 
no attempt, upon the part of the taxpayer to allocate out 
of the total earnings of the plant for a representative pe¬ 
riod prior to March 1, 1913, a due share thereof to such 
part of its property as was sold at a ten-year later date. 
For the foregoing reasons this office contends that the tax¬ 
payer’s evidence !is entirely deficient as proof that its water 
power rights, considered separately from the cost or value 
of their development into power, had any value as an in¬ 
tangible asset as at March 1, 1913. 

8 In most states, however, water rights are con¬ 

sidered part and parcel of the real estate land to 
which they are appurtenant and with which they are bought 
and sold as an inseparable part. 

On the basis that they are usually considered therefore 
as part of a tangible asset the taxpayer is entitled to their 
full value as of March 1, 1913 in connection with which 
earnings from the business may have a relative part in de¬ 
termining the true value. 

That the taxpayer’s property, however, had followed the 
general upward trend in value during such ten-year period 
may be readily seen from the fact that the plant had about 
doubled its production by 1923, over the Years prior to 
1913. 


In regard to the structures and equipment built and in¬ 
stalled prior to March 1, 1913, in connection with an 
hydraulic power property, it is seldom that a March 1, 
1913, value thereof exceeds actual cost less depreciation. 

Except in an unusual situation the changes in types of 
equipment and the necessity to make changes and improve¬ 
ments in the structures usually tend to prevent any appre¬ 
ciation as at March 1, 1913 over the original cost of the 
assets depreciated down to that date. 
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The tendency on the other hand is for the nondepreciable 
real estate items in the property consisting in this case 
of powerhouse site, riparian land and flowage rights, to 
appreciate in value so that their March 1, 1913 value may 
not be the same as original cost, as of an earlier period. 

In connection with the determination of a March 1, 1913 
value of the nondepreciable water power property above- 
mentioned, the evidence in the case is somewhat deficient 
in that the acreage of riparian and power plant site land, 
the storage facilities and average flow bv months are not 
given. 

Based, however, on the installed capacity of electric gen¬ 
erating equipment and on the power requirements fn 1913, 
shown in the taxpayer’s “Exhibit A”, this office can 
9 assign a sufficiently close value to the natural fa¬ 
cilities to permit of a recomputation of the profit on 
sale in 19-3. 


Power Molise and Darn: 

Cost to .June 16, 1911. 

Cost June 10, 1911 to December.'}!, 1922 
Cost December 31, 1922 to date of sale. . 


Total cost to date of sale. . . 
Depreciation to date of sale 


Net value (cost less depreciation) on date of sale. 


Electric Meters: 


Cost to June 10, 1911. 

Cost June 10, 1911 to date of sale. 

Total cost to date of sale. 

Depreciation to date of sale. 


S39S.43 

3,146.14 

3.544.57 
1.452.S3 


Net value (cost less depreciation) on date of sale. 

Riparian land, water-power rights and power-house site land value 
as at March I, 1913 (no subsequent capital changes) applicable 
to date of sale. 


Selling price. 


$ 250 , 000.00 

70,614.21 

212.32 

320,826.53 

139.391.70 
__T___ 

flu, 434.83 


Net taxable profit 


2.091.74 


100 . 000.00 

283,526.57 

460,000.00 

i _ 

166,473.43 


10 The value as of March 1 , 1913 of $100,000.00, as¬ 
signed in the above schedule to land and water-power 
rights is based on the known costs at that time of properties 
as nearly comparable with respect to the amount of power 
generated, the location and general conditions as thb infor¬ 
mation in the case at the present time affords. 
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1923. 

Xet income reported 
Add : 

1. donations 

2. profit on sale of power house, etc. 


$174,409.49 

500.00 

106,473.45 


Deduct: 
Interest ... . 


$341,382.92 

5.83 


Xet income adjusted 


$341,377.09 


Fxplanation. 


1. See Article 562, Regulations 62. 

2. Previously explained in this letter. 

3. Interest paid on income taxes is an 
tion from income. 


allowable deduc- 


Xet income . 

Amount of tax at 12 V'i7< 
Original assessment 


$541,377.09 

42,672.14 

21,801.19 


Deficiencv 


$20,870.95 


Payment of the tax should not be made until a bill is re¬ 
ceived from the Collector of Internal Revenue for vour dis- 

%/ 

trict, and remittance should then be made to him. 

Appeals and Review Memorandum 34, referred to in 
paragraph three of this statement was published in Cumu¬ 
lative Bulletin 2, page 31. 


11 [Stamp:] Filed May 8, 1928. United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 36319. 

Xewaygo Portland Cement Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve- 
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I 

line, for answer to the petition of the above-nam^d tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1. 

(2) Admits the allegations contained in paragraph 2. 

(3) Admits the allegations contained in paragraph 3. 

(4) Denies the Commissioner erred as alleged ill para¬ 
graph 4. 

(5) Admits the allegations of fact as set forth hi sub- 
paragraphs (a) (1) to (3), inclusive, of paragraph 5. For 
lack of sufficient information upon which to form a| belief, 
denies the allegations contained in subparagraphs (a) (4) 
to (14), inclusive, of paragraph b. 

Denies generally and specifically each and every (allega¬ 
tion of the petition not hereinbefore admitted, qualified or 
denied. 

Wherefore, it is praved that the appeal be denied. 
(Signed) ’ C. M. CHAREST' 

General Counsel, 
Bureau of Infernal Revenue . 

Of Counsel: 

GRANVILLE 8. BORDEN, 

Special Attorney, 

Bureau of Internal Revenue. 


Filed at Hearing June 26, 1930. 

I 

I 

United States Board of Tax Appeals. 

j 

Docket Xo. 36319. 

i 

I 

Newaygo Portland Cement Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Amended Petition. 

The above-named petitioner hereby petitions fo,r a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT:FAR:A-7 CLG-60D) dated January 20, 1928, and as a 
basis of its proceedings alleges as follows: 

1. The petitioner is a corporation with principal office 
at Newaygo, Michigan. 
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2. The notice of deficiency (copy of which is attached and 
marked Kxhibit A) was mailed to the petitioner on Janu¬ 
ary 20, 1928. 

3. The taxes in. controversy are income taxes for the cal¬ 
endar year 1923 and amount to approximately $26,000.00. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner determined the fair market value 
at March 1, 1913. of petitioner's riparian land, water power 
rights and power house site land sold by the petitioner, to 
be $100,000 instead of at least $452,150.00. He conse¬ 
quently found that petitioner realized a profit on the sale 
when in truth and in fact no gain or loss resulted from the 
transaction. 

13 (1>) Tlie Commissioner erroneously determined 

that the sale referred to in sub-paragraph (a) took 
place in the year 1923 and was to be considered as a taxable 
transaction in that year, when in truth and in fact the sale 
took place in the year 11)22, and is to be considered as a tax¬ 
able transaction onlv in the vear 1922. 

• • 

(o) Should il 1 >c held that no error was committed as al¬ 
leged in sub-paragraph (b), and that the sale was a taxable 
transaction in and for the vear 1923, and that the sale re- 
suited in a taxable gain, the Commissioner erred in failing 
to compute the taxable gain for the year 1923 on the in¬ 
stallment basis. 

(d) The Commissioner failed to deduct from taxable in¬ 
come interest accrued in the amount of $41,230.79 owing to 
Manitowoc Portland Cement Company at the end of the 
year 1923, by reason of an indebtedness to Manitowoc Port¬ 
land Cement Co. incurred in 1923. 

5. The facts upon which the petitioner relies as the basis 
of its proceedings are as follows: 


(A.) 

1. Petitioner was incorporated on June 16, 1911, to en¬ 
gage in the business of manufacturing and selling cement. 

2. On March 1, 1913, the petitioner owned a power house 
and dam, electric meters, riparian land, water power rights, 
and power house site land. 

3. The petitioner sold its power house and dam, electric 
meters, riparian land, water power rights, and power house 
site land, for $450,000.00. 
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4. In arriving- at the deficiency here in question the Com¬ 

missioner determined that petitioner realized a taxable 
profit in 1923 on said sale oi* $166,473.43. j 

5. In arriving at the taxable profit as set forth iii para¬ 
graph 4, Commissioner determined the fair market value 
at March 1, 1913, of petitioner's riparian land, water! power 
rights, and power house site land, to he $100,000.00j 

6. The actual fair market value at March 1, 1913, <jf peti¬ 
tioner's riparian land, water power rights, and poweij- house 
silt* land, was at least $452,150.00. 


14 


(P>.) 


1. The contract of sale referred to in subparagraph (a) 
of this Section 5 of the petition was entered into hnd the 
sale consummated on October 16, 1922. 


(C.) 


1. Of the sale price of $450,000.00, the petitioner was paid 
$45,000.00 in the year 1922 and $405,000.00 in the veajr 1923. 


(D.) 

1. On June 2, 1923, the petitioner purchased $1,50(1,000.00 

of First Mortgage 7% Gold Bonds of Manitowoc Portland 
Cement Company, from that Company, at a cost of 
$1,320,000.00. * * | 

2. The petitioner agreed to pay Manitowoc Portland 
Cement Company l c /c interest on the unpaid purchasje price 
of the bonds. 

5. On November 19, 1923, petitioner paid Maiiitowoc 
Portland Cement Company against the $1,320,000.00 in¬ 
debtedness, an amount of $150,779.95. 

4. On December 6, 1923, petitioner paid Manitowofs Port¬ 
land Cement Company against the $1,320,000.00 indebted¬ 
ness, an amount of $151,550.17. 

5. The interest accrued from June 2 to November 19, 
1923, and December 6, 1923, respectively, on the payments 
referred to in the two paragraphs immediately preceding, 
was $10,206.43, and the petitioner accrued said amount on 
its books and deducted that amount in arriving at rjet tax¬ 
able income in its 1923 return. 

6. On December 31, 1923, petitioner was indebted to 
Manitowoc Portland Cement Co. for the balance of prin- 


I 
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eipal due on the purchase of its bonds, in the amount of 
$1,087,669.SS, plus interest on said amount from June 2, 
1923, to December 31, 1923, at the rate of l c /, or $41,230.79. 

Wherefore petitioner prays that this Hoard may hear 
the proceedings and determine that 
15 (a) The fair market value at March 1, 1913, of 

petitioner's riparian land, water power rights and 
power house site land, was at least $452,150.00, and that 
accordingly no gain or loss resulted from the transaction 
set forth in paragraph 5 (a). 

(b) The disposition of the power house and dam, elec¬ 
tric meters, riparian land, water power rights, and power 
house site land, took place in the year 1922 and is taxable, 
if at all, onlv in that year. 

(c) If petitioner is in error with respect to sub-para¬ 
graph (1>) and it is held that the disposition of the water 
power development took place in the year 1923, and it is 
also held that taxable gain resulted on the disposition, then 
the taxable gain for 1923 should be computed on the install¬ 
ment basis. 

(d) The petitioner is entitled to a further deduction for 
accrued interest in the amount of $41,230.79. 

(Signed) 1 FRANK E. SEIDMAN, 

Counsel for the Petitioner , 

Croud Rapids Savings Bank Bldg., 
Croud Rapids , Michigan. 

1G State of Michigan, 

Countg of Newaygo , ss: 

Air. Wm. A. Ansorge, being duly sworn, savs that he is 
the treasurer of the Newaygo Portland Cement Company, 
the petitioner named in the foregoing amended petition, 
and as such t reasurer is duly authorized to verify the fore- 
going amended petition; that he has read the said amended 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief and those facts he believes to be true. 

(Signed) WM. A. ANSORGE. 

Subscribed and sworn to before me this 25th day of June, 
1930. 

ALICE VAN DYKE, 

Notary Public. 
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17 [Stamp:] Granted June 26, 1930. (S.) W. li. Love, 
Member, U. S. Board of Tax Appeals. 

Filed at Hearing June 26, 1930. 

i 

i 

United States Board of Tax Appeals. 

i 

Docket No. 36319. 

. 

Newaygo Portland Cement Company, Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 

i 

| 

Motiou- to Amend Answer to Conform to Proof. 

i 

Comes now the Commissioner of Internal Reveniuf by his 
attorney, C. M. C’barest, General Counsel, Bureau of Inter¬ 
nal Revenue, and moves that the pleadings of the respond¬ 
ent be amended to conform to the proof; 

That said pleadings as so amended assert a valuation of 
$206,000 as of March 1, 1913, for that portion of thC prop¬ 
erty described in the contract of October 16, 1922j which 
was owned by tho petitioner on March 1, 1913; and 

That, such pleadings as so amended assert an increased 
deficiency for the calendar year 1923 in accordance with 
said valuation and the statutory provision for said as¬ 
sertion. 

(S.) C. M. CHAREST, | 

General Counsell 
Bureau of Internal Revenue. 

BROOKS FULLERTON, I 

Spenal A11orney, 

Bureau of Internal Revenue . 

It is hereby stipulated by and between the parties Jiereto, 
by their respective counsel of record, that the abo^e mo¬ 
tion shall be tiled as of the time of the hearing and shall be 
as effective as though tiled at that time. 

(S.) ' C. M. CHAREST, 

General Counsel 1 , 
Bureau of Internal Revenue. 
(S.) FRANK E. SEIDMAN, | 

Counsel for Petitioner. 
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18 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 11, 1932. 

United States Board of Tax Appeals. 

Docket Xo. 36319. 


Newaygo Portland Cement Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Amended Answer to Amended Petition. 


* X”ow comes the Commissioner of Internal Revenue bv his 

* 

attorney, C. M. Cliarest, General Counsel, Bureau of Inter¬ 
nal Revenue, and saving his rights with respect to the ob¬ 
jection heretofore made to the filing of the amended peti¬ 
tion and the exception heretofore taken to the decision of 
the Board in overruling the objection of the respondent to 
the filing of the amended petition and to the action of the 
Board in receiving and filing said amended petition, 


alleges: 

That said amended petition was filed at the hearing and 
respondent's answer to said amended petition was dictated 
into the record at said hearing, and later respondent was 
granted leave to amend said answer to conform to the proof 
and to assert an increase in the deficiencv determined bv 


the deficiency notice, that subsequently and on February 1, 
1931 the Board promulgated new rules requiring pleadings 
as so amended to be filed with the Board and that this 
pleading is filed pursuant thereto. 

And in respect of said amended petition, respondent ad¬ 
mits and denies as follows: 

1. Admits paragraph 1 of said amended petition. 

2. Admits paragraph 2 of said amended petition. 

19 3. Admits that the taxes in controversy are in- 

* 

come taxes for the calendar year 1923, but denies 
that the amount involved is $26,000.00. 

4. Denies that the Commissioner erred as set forth in 
paragraph 4, including subparagraphs (a) to (d) inclusive 
of paragraph 4 of the amended petition. 

f)-a (1-4) Admits the allegations of subdivisions 1 to 4 
inclusive of paragraph 5 a of the amended petition. 

a(5) In regard to subdivision 5 of paragraph 5-a of the 
amended petition, admits that the deficiency notice shows 
a valuation of $100,000 for the riparian land, water rights 


i 
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and power house site as of March 1, 1913, but dedies that 
the taxable profit computed by the Commissioner I is com¬ 
puted on a basis of the tenements as distinguished from 
the land and hereditaments of this particular property. 

a(6) Denies the allegations of subdivision (5 of para¬ 
graph 5-a of the amended petition. 

b-c-d Denies subparagraphs (b), (c) and (d), land all 
subdivisions thereof, of paragraph 5 of the Amended 
petition. 

Denies each and every allegation of fact contained in said 
amended petition not hereinbefore specifically admitted, 
qualified or denied. 

Affirmative Assertion of Increase- Deficiency. 

All of the allegations in the amended petition! herein, 
which are heretofore admitted in this answer, are tiy refer¬ 
ence made a part of this affirmative defense. The (Commis¬ 
sioner further alleges that the fair market value of the 
power house and dam, electric meters, riparian land, water 
power rights, and power house site land o\yned by 
‘JO petitioner on March 1, 1913, was $206,000 |at said 
date; that on sale of said property petitioner real¬ 
ized a profit in 1923 of $244,000 instead of $166,47|3.43, as 
determined bv tin* Commissioner in the deficiency notice 
herein; that the Commissioner erred in determining the 
profit, to petitioner in 1923 of only $166,473.43, whep in fact 

and in truth the profit realized bv petitioner was $244,000.00. 

i 

Wherefore, it is prayed that the Board deternjiine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
any additional amount which may arise from the correction 
of anv error, or errors, that mav have been committed bv 
the Commissioner. Claim is hereby asserted forj the in¬ 
creased deficiencv resulting from such determination. 
(Signed) ‘ C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: ! 

BROOKS FULLERTON, j 

Special Attorney , 

Bureau of Internal Revenue. 

1/7/32. | 

2 — 6182 a 
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-1 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 11. 1932. 

[Stamp:] Granted Mar. 15, 1932. (Signed) William l). 
Love. Member U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 3G319. 

Newaygo Portland Cement Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

.1 lotion tor Jjcarr to Fde “ A mendmeat to 'Amended 
Anstver to Amended Pet it ton. 

Conies now the Commissioner of Internal Revenue by 
his attorney C. M. (’barest, General Counsel, Bureau of 
Internal Revenue, and moves the Board for leave to tile 
an amendment to 4 ‘Amended Answer to Amended Peti- 
tion’\ and as grounds for said motion refers the Board to 
the affidavit in support of respondent's motion to reopen 
the case and admit into evidence petitioner’s income tax 
returns for 1922 and 1924 and other evidence, which said 
affidavit is hereby referred to and made a part of this 
motion. 

(Signed) C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

BROOKS FULLERTON, 

Spedal A11orney, 

Bureau of Internal Revenue. 
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22 [Stamp:] United States Board of Tax Appeals. 

Lodged Jan. 11, 1932. j 

i 

United States Board of Tax Appeals. 

Docket No. 36319. 

i 

Newaygo Portland Cement Company, Petitioner, 

i 

v. 

I 

I 

Commissioner of Internal Revenue, Respondent. 

| 

Amendment to " A mended Answer to Amended Petition.” 

Now conies the Commissioner of Internal Revenue by his 
attorney, U. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and saving his rights in respect of the ob¬ 
jections heretofore made to the tiling of the amended peti¬ 
tion and the exception heretofore taken to the decision of 
the Board in overruling the objection of the respondent to 
the tiling of the amended petition, and to the action of the 
Board in receiving and tiling said amended petitioil, and as 
an amendment to the “Amended Answer to Amended Peti¬ 
tion*' alleges as follows: 

1. That all of the allegations in the amended petition 
herein, which are admitted in the “Amended Answer to 
Amended Petition” are by reference made a part of this 
affiriliative defense. 

2. That on March 1, 1913 the petitioner owned |a power 
house and dam, electric meters, riparian land, watdr power 
rights and power house site land, constituting as one unit a 
hydro-electric power plant, and that said property had a 
fair market value of $206,000.00 as of March 1, 1913. 

3. That on April 16, 1923 petitioner sold said hydro¬ 
electric power plant and equipment as one property for a 

cash consideration of $450,000.00. 

23 4. That petitioner in its federal income tax return 
for the calendar year 1923 reported and represented 

to the respondent that said sale took place in the calendar 
year 1923, and computed a profit thereon of $203,973.43 as 
the excess of the selling price above cost, but treated said 
profit as nontaxable income, reporting on said return that 
said “water power plant sold at more than cost, |but less 
than March 1, 1913 value.” 


i 

i 



20 


XKWAYGO POIITLA XI> ('KMEXT CO. VS. 


5. That petitioner, in its federal income tax return for 
the calendar year 1922, did not report any sale of its said 
hydro-electric power plant, or any income arising from 
anv such sale. 

6. That tlie Commissioner of Internal Revenue, in the 
audit of the petitioner’s return for the calendar year 1923, 
relied upon petitioner's said representation that said sale 
took place in 1923 and determined that the selling price 
'T said hydro-electric plant was $450,000.00 and that the 
March 1, 1913 value, as adjusted, was $283,520.57 and that 
petitioner realized a profit on said sale of $106,473.43. 

7. That in paragraph 5 (a) (3) of petitioner’s original 
pet it ion, tiled herein on March 12, 1928, petitioner alleged: 

“On April 16, 1923, petitioner sold its power house and 
dam, electric meters, riparian land, water-power rights, 
and power-house site land, for a cash consideration of 
$450,000.00.” 

8. That in reliance upon said representations tin* Com¬ 
missioner of Internal Revenue permitted to expire the per¬ 
iod allowed bv the statute within which the Commissioner 

% 

could have assessed and collected from petitioner income 
tax for tiie calendar year 1922. 

•r 

9. That petitioner’s tentative federal income tax return 
for th<* calendar year 1922 was tiled on March 14, 1923; 
that petitioner’s completed federal income tax return for 

the calendar year 1922 was tiled on June 15, 1923; 
24 that no waivers extending the period for the assess¬ 
ment and/or collection have been tiled by petitioner 
in respect of the calendar year 1922, except one waiver 
dated February 8, 1927, executed by the petitioner and the 
Commissioner of Internal Revenue, and extending the per¬ 
iod for the assessment of tax in respect of the calendar 
year 1922 until December 31, 1927; that the period within 
which the Commissioner might assess and/or collect fed¬ 
eral income tax from petitioner in respect of the calendar 
year 1922 had expired prior to the tiling of the amended 
petition, and prior to AI ay 24, 1930. 

10. That petitioner i& estopped to contend that said sale 
took place in 1922 and that the profit from said sale or any 
part thereof was, or should be considered to be, income of 
the year 1922 or of any year except the calendar year 
1923.* 
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11. That on June 2, 1923 the petitioner entered into a 

contract with the Manitowoc Portland Cement Company, a 
Wisconsin corporation, whereby in consideration! of the 
purchase of certain limestone by the said Manitowbc Com¬ 
pany from petitioner, the petitioner agreed to purchase all 
of the bonds of the said Manitowoc Company (in the prin¬ 
cipal sum of $1,500,000) for $1,320,000. | 

12. That said agreement provided that the sai^ Mani¬ 

towoc Company should erect a cement plant upon! certain 
property it then owned and that after said Manitowoc Com¬ 
pany had expended'$500,000 in new construction upon said 
property, petitioner should advance the said $l,320j000 (or 
such portion thereof as should be necessary to complete 
said plant) in installments equal to the cost, as certified 
bv the engineer in charge, of the new construction above 
$500,000. 1 | 

13. That said contract further provided that said bonds 
should draw interest at the rate of 7% per anjnum. 

25 14. That said contract further provided, in para¬ 

graph 9 thereof, as follows: 

“9. It is understood and agreed between the parties that 
the promise of the Newaygo Company, hereby made, to pay 
to the Manitowae Company the total sum of $1,320,000.0*0 
for all of the bonds of the Manitowoc Company hereinbe¬ 
fore described shall be accepted by the ManitowOc Com¬ 
pany as full consideration for the immediate issue <|>f all of 
said bonds and for the immediate delivery of the same to 
the Newaygo Company, even though the Newaygo Company 
will actually pay said total sum in installments, fnjrni time 
to time, as the work progresses in the manner hereinbefore 
stipulated; and for the purpose of adjusting the matter of 
interest on said bonds, from the date thereof, to-wiit: June 
2, 1923, to the several dates when the Newaygo Cpmpanv 
shall hereafter pav said installments to the Manitowoc Com- 
pany, it is further agreed that the Newaygo Company will 
enter on its books a credit to the Manitowoc Company rep¬ 
resenting the amount of interest at 7 c /c per annum on the 
amount of each installment paid by the Newaygo Company, 
reckoned from June 2, 1923, to the date of such payment, 
and that the total amount of interest credits so entered shall 
be paid by the Newaygo Company to the Manitowpc Com¬ 
pany when the new cement manufacturing plant of jthe lat¬ 
ter company shall have been fully erected and completed.” 


oo 


NEWAYGO PORTLAND CEMENT CO. VS. 


15. That in accordance with said contract, petitioner paid 
to the Manitowoc Company $150,779.95 on November 12, 
1923, and $151,550.17 on December 3, 1923. That in ac¬ 
cordance with said contract the petitioner paid to said 
Manitowoc Company the remaining portion of said $1,320,- 
000 in eight installments during the vear 1924, the last of 
said installment payments being made on August IS, 1924, 

16. That in accordance with the terms of said agreement 
petitioner credited to said Manitowoc Company, and ac¬ 
crued on its books of account as of December 31, 1923, the 
sum of $10,200.43, being 7 c /c per annum upon $150,779.95 
from June 2, 1923, to November 12, 1923, and upon $151,- 
550.17 from June 2, 1923, to December 3, 1923. 

17. That in accordance with the terms of said agreement 
the petitioner credited to the said Manitowoc Company and 
accrued on its books of account during the vear 1924 tlm 

sum of $59,197.27, which is equal to the aggregate 
20 of 7 r /f per annum, computed upon the amount of each 

of said eight installment payments from June 2, 1923, 
to the date of payment of that particular installment. 

IS. That the sum of $10,206.43, plus the sum of $59,- 
197.27, constituted the total credits which petitioner was by 
said contract, and by paragraph 9 of said contract, obligated 
to make. 

19. That the petitioner correctly accrued and credited 
the sum of $10,206.43 in 1923, and the sum of $59,197.27 in 
the vear 1924 in accordance with the terms of said contract. 

20. That in petitioner’s federal income tax return for the 
calendar year 1923 petitioner claimed a deduction from in¬ 
come of the year 1923 for $10,206.43, accrued in 1923 as 
aforesaid, and the Commissioner of Internal Revenue in 
auditing said return allowed said deduction. 

21. That in petitioner’s federal income tax return for the 
calendar year 1924, petitioner claimed a deduction from 
income of the year 1924 for $59,197.27, accrued in 1924 as 
aforesaid, and the Commissioner of Internal Revenue in 
auditing said return allowed said deduction. 

22. That petitioner’s federal income tax return for the 
calendar year 1924 was filed on March 16, 1925, and no 
waiver extending the period for assessment and/or collec¬ 
tion has been filed in respect thereto. 

23. That the Commissioner relied upon the representa¬ 
tions made by petitioner in its books of account and income 
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tax returns, and permitted to expire the period withjin which 
assessment and/or collection might be made from petitioner 
in respect of federal income tax for the calencjar vear 
1924. | 

27 24. That the period within which the Commis¬ 
sioner might assess and collect federal inclome tax 

from petitioner in respect of the year 1924 had! expired 
prior to the filing of the amended petition at thej hearing 
herein on June 26, 1930, and had expired prior to iMay 24, 
1930. | 

25. That petitioner is estopped to claim a deduction of 
said sum of $41,230.79 from its income for the calendar year 
1923 in addition to the sum of $10,206.43 heretofore al¬ 
lowed by the Commissioner. That said item of $41,230.79 
is included in said item of $7)9,197.27, and said iteni of $59,- 
197.27 has been allowed as a deduction from petitioner’s 
income for 1924. 

Wherefore, respondent, in addition to the prayefr in the 
“Amended Answer to the Amended Petition,” prjays that 
petitioner be estopped to contend (a) that the sale of its 
hydro-electric plant took place in 1922, (b) that siuch sale 
was on the installment basis, or (c) that said $41,j230.79 is 
properly deductible from petitioner’s income of the calen¬ 
dar year 1923. 

(Signed) C. M. CHARESjr, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: I 

BROOKS FULLERTON, ! 

Special Attorney , 

Bureau of Internal Revenue. 

1/7/32. ' j 

i 

28 United States Board of Tax Appeals, j 

Docket No. 36319. 

Newaygo Portland Cement Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

ti • i v Order . 

It is hereby 
* 

Ordered that the motion of respondent for lea^e to file 
amendment to amended answer to amended petition filed 
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with the Board January 11, 1932, and granted under date 
of March 15, 1932; he and the same is hereby revoked, and 
it is 

Further ordered that said motion of January 1 1, 1932, be 
and the same is hereby denied. 

Washington, D. March 29, 1932. 

(Signed) WILLI AM D. LOVF, 

Member. United States Board of Tax Appeals. 

[Seal 1*. S. Board of Tun Appeals. | 


A true copy : Teste. 


Clerk. lJ 


B. D. GAMBLK, 

S. Board of Tax Appeals. 


29 [Stamp:] Received Mar. 30, 1932. U. S. Board of 
Tax Appeals. 

[Stamp:] Fluted States Board of Tax Appeals. Filed 
Mar. 30, 1932. 

United States Board of Tax Appeals. 

Docket No. 36319. 

Newaygo Portland Cement Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion to Vacate Order and Expunge Amendment to 

A m ended Ansiver. 

Now comes Petitioner by J. S. Seidman, its Counsel, and 
moves this Honorable Board to vacate the order granting 
Respondent's motion for leave to file an amendment to his 
amended answer, and further moves that the amendment so 
filed be stricken and expunged. In this connection Peti¬ 
tioner sets forth the following: 

This case involves a re-determination of an alleged 
deficiency in income taxes for the year 1923. The case came 
on for hearing, and was heard by the Board in June, 1930. 
The case was submitted for decision upon the record made 
at the hearing. 

The issues presented for decision included, among others, 
(1) whether the sale of Petitioner’s hydro-electric plant 
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took place in the year 1922; (2) whether such sale was on 
an installment basis; and (3) whether Petitioner \yas en¬ 
titled to an increased deduction for interest. 

Two series of briefs were filed pursuant to the board’s 
order, the first having to do primarily with the isjme re¬ 
garding the vcar of the sale of the hvdro-Mectric 

• ~ _ . • i 

•10 plant, and the second having to do with th6 other 
issue presented for decision. The date withiiJ which 
the second and final set of briefs were to be filed wasjMarcii 
9, 1932, and Petitioner filed its briefs accordingly. 

On March 15, 1932. the Board entered an ex party order 
granting Respondent's motion for leave to file an amend¬ 
ment to his answer, and pursuant to that order shell an 
amendment was filed. The amendment pleads estoppel as 
to the three issues previously adverted to. Wliilj Peti¬ 
tioner believes that the principle of estoppel has no possible 
aj)j dicat ion to its case, it is nevertheless aggrieved! at the 
obvious injustice brought about in permitting Respondent 
to amend his answer at this late date—two years afjcr the 
record has been closed, and even after the briefs have been 
filed—setting up a defense that, if known at the time of 
the hearing, could have been irrefutablv overcome bv the 
proof of additional facts specifically addressed to t^at de¬ 
fense. 

Wherefore, in the interest of justice, and to coifrect a 
grievous error, Petitioner prays that this motion be 
granted, vacating the Board's order of March 15j 1932, 
which permitted Respondent to file an amendment | to his 
answer, and also that said amendment be stricken and 
expunged. 


Dated March 28, 1932. 


d. S. SEIDMAX, | 
Counsel for Petitioner , 

2 La fa nett r Street, 
New York 


31 [Stamp;! United States Board of Tax Appeals. 
Filed Jan. 11, 1932. j 

| Stamp:] Denied Mar. 15, 1932. (Signed) Willijam D. 
Love, Member U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 

Docket No. 36310. 

Newaygo Portland Cement Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

.1 /of ion. 


( oinr.N now tin* Commissioner of Internal Revenue bv bis 
attorney, C. M. (/barest. General Counsel, Bureau of Inter¬ 
nal Revenue, and moves the Board: 

That a rehearing in the above-entitled appeal lx* granted. 

That there be admitted in evidence the petitioner's Fed¬ 
eral income tax returns for tin* calendar vears 1922 and 
1024 and a waiver dated February 8, 1027, executed by pe¬ 
titioner and the Commissioner of Internal Revenue extend¬ 
ing tin* period for assessment of income tax in respect of 
the calendar year 1022 until December 31, 3027, and that 
respondent be permitted to prove that no other waivers 
were tiled by petitioner in respect of the calendar years 1922 
and 1924. 

As grounds for said motion respondent refers the Board 
to the affidavit filed herewith and made a part hereof. 

(Signed) C. M. CHAREST, 

i General Counsel , 

Bureau of Interval Revenue. 

Of Counsel: 

BROOKS FULLERTON, 

Special Attorney , 

Bureau of Internal Revenue. 

1/7/32. 
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[Stamp:] United States Board of Tax Appeals. 
Filed Jam 11, 1932. | 

United States Board of Tax Appeals. 

Docket Xo. 36319. j 

Xkwaygo Portland Cement Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

i 

A/Jidan 7 in Support of Motion to Rett pen the Cake and 
Ad wit Into E rid cnee Petitioner's Income Tax Beta ms 
for 1923 and 1924 and Other E ride nee That the klatutc 
of t .i in if at ions l fas Bun in Respect of Said ) ears\ 

Brooks Fullerton, being iirst duly sworn on his odth, de¬ 
poses and says that he is a special attorney in the) Office 
of l lie General Counsel for the Bureau of Internal Revenue 
of the Treasury Department, United States of Ameijica. 

'That as such special attorney, and in accordance wjitli the 
instmotions of his superior, the General Counsel, he ap¬ 
peared for and represented the Commissioner of Internal 
Revenue at tin* hearing of the above-entitled appeal on 
June 26th, 27th and 2S, 1930, b(»fore tlie Hon. William D. 
Love, sitting as a Division of the United States Bojard of 
Tax Appeals on Circuit at Grand Rapids, Michigan. 

That at said hearing petitioner, over the objection of 
the affiant as counsel for the respondent, was permitted 
to file an amended petition, which in effect modified the 
single issue raised by the original petition, and raisetji three 
new issues. 

That vour affiant and the Office of the General Counsel 

■ . . . I 

had no knowledge or intimation that said three newiissues 

would be raised by the amended petition, which was filed at 
the hearing, until receipt on May 24, 1930 of i{ letter 
33 from the attorneys for petitioner, dated Mjay 21, 
1930, advising that such amendment was contem¬ 
plated. ! 

That on the following day. May 25, 1930, your affiant left 
Washington, D. C., and proceeded directly to St. Paul, Min¬ 
nesota, and from that date until the trial in the jabove- 
entitled appeal, on June 26, 1930, your affiant was ehgaged 
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in {lie preparation of and trial of eases before the United 
States Board of Tax Appeals on Circuit at the hearings 
before the Hon. Sunnier L. Trussed at St. Paul, Minnesota, 
and the lion. William I). Love at Brand Rapids, Michigan. 
That during said period your affiant tried twelve eases 
prior to the hearing in the above-entitled appeal. 

That because of the press of work in the preparation and 
trial of said twelve eases, and the preparation for trial of 
the valuation issue in the instant appeal, your affiant could 
not in the exercise* of ail due diligence, properly prepare 
defense to the three new issues so raised at the hearing 
held more Than two years after the cause was at issue. 

That each of >aid three new issues seeks to transfer tax 
liability, determined by the Commissioner in respect of 
1923, which is before tin* Board, to a year other than 1922, 
and such attempt is made by an amended petition tiled at 
a hearing held after the statute of limitation had barred 
tin* assessment and or collection of income tax from peti¬ 
tioner in respect of such other year. 

That because of the raising of said three new issues at 

the eleventh hour, as aforesaid, and because of the pressure 

of said trial work, vour affiant overlooked the necessitv of 

• • 

introducing into'evidence the income tax returns of peti¬ 
tioner for the calendar vears 1922 and 1924 and the waiver 
for 1922. and of proving that no other waivers had 
24 been filed by petitioner in respect of said years. 

That petitioner's federal income tax return for 
the calendar year 1922 was filed on June 15, 1923, a tenta¬ 
tive return having been filed on March 14, 1923. That no 
waivers extending the period for assessment and/or col- 
leetion have been filed in respect thereto except a waiver 
dated February 8, 1927, executed by the petitioner and the 
Commissioner of Internal Revenue, and extending the 
period for assessment of the 1922 income tax until Decem¬ 
ber 31, 1927. 


That the period within which the Commissioner might 
assess and collect the federal income tax in respect of the 
year 1922 had expired prior to May 24, 1930. 

That petitioner’s federal income tax return for the cal¬ 
endar year 1924 was filed on March 16, 1925, and no waiver 
extending the period for assessment and/or collection has 
been filed in respect thereto. 
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That the period within which the Commissioner! might 
assess and collect federal income tax in respect of the year 
1924 had expired prior to May 24, 1950. ! 

Thai peril inner is estopped to raise said three newjissues. 
(S-n.) BROOKS FULLERTON. 

Subscribed and sworn to before me this 11th dav Of Jan., 
1932. * I 

Mv Commission expires March 51, 1935. 

(Son.) M AR< ’RLLRTTE M. TAYLOR] 

[seal.] Notary Public. 
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United States Board of Tax Appeals. 

Newaygo Portland Cement Company, Petitioner, 

v - | 

( \>m missioner of Internal Revenue, Respondent. 

i 

Docket No. 36319. Promulgated April 6, 193&. 

| 

1. Sale—When Completed and Taxable.—Where [vendor 
corporation entered into a contract in October, I922,j to sell 
its hydroelectric power plant to the Commonwealth Power, 
Railway and Light Company and the purchase pribe was 
agreed upon and 10 per cent thereof was paid in 1922 and 
where under the terms of the contract the seller |was to 
retain possession of the property and operate it and retain 

the revenues therefrom until in 1923, when the deed! to the 

7 ! 

property was to pass and the balance of the purchase price 
was to be paid, held , the sale was consummated and tax- 
aide in 1923. Lucas v. North Texas Lumber Co., 281 U. S. 
11 . • 

2. March 1, 1913, value of hydroelectric plant ] deter¬ 
mined. 

3. Installment Sales.—Where facts are as stated in head 
note 1, petitioner is not entitled to have profits computed 
on the installment basis under the provisions of [section 
212 (d) of the Revenue Act of 1926, retroactively Applied 
bv section 1208 thereof. The sale was consummated in 
1923 and in that year petitioner received more than 25 per 
cent of the agreed purchase price. Warren National Bank, 
22 B. T. A. 759, followed. 
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4. Accruals of Interest.—Interest liabilities of a tax¬ 
payer on an accrual basis should be accrued when all 
events have occurred which fix the time of accrual. Con¬ 
tinental Tic <(' Lumber Co. v. United States , 286 U. S. 290. 
Held, under the facts of the instant case, petitioner was 
entitled to no greater deduction for interest accrued in 
1923 than that shown to have been accrued on its books in 
that year and taken as a deduction in its income tax re¬ 
turn for 1923. 


J. S. Seidman, Esq., and F. E. Seidman, C. P. A., for 
the petitioner. 

Brooks Fullerton, Esq., and John D. Kiley, Esq., for 
the respondent. 


This proceeding: is for redetermination of a deficiency 

in income tax for the year 1923 in the amount of $20,870.95. 

The deficiency was determined by adding* to petitioner’s 

income for the taxable year $166,473.43 as profit on a sale 

of a hydroelectric plant previously owned by petitioner. 

This profit was determined by respondent in his deficiency 

notice as follows: 

:a; 

Power House and Darn: 

Cost to Juno If,, 1911. §250,000.00 

Cost June 16, 1911 to December 31, 1922. 70.614.21 

Cost December 31, 1922 to date of stile. 212.32 

Total cost to date of sale.. . 320,826.53 

Depreciation to date of sale. 139.391.70 

Net value (cost less depreciation) on date of sale. 181.434.83 

Electric Meters: 

Cost to June 16. 1911. §398.43 

Cost June 16, 1911 to date of sale. 3.146.14 

Total cost to date of sale. 3,544.57 

Depreciation to date of sale. 1.452.S3 

Net value (cost less depreciation) on date of sale. 2.091.74 

Riparian land, water-power rights and power-house site land value 
as at March 1, 1913 (no subsequent capital changes) applicable 
to date of sale..... 100,000.00 

2S3.526.57 

Selling price. 450,000.00 

Net taxable profit. 166.473.43 


Bv permission of the Board, respondent was given leave 
to file an amended answer, in which he alleged that the 
fair market value of the power house and dam, electric 
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meters, riparian land, water power rights and powej house 
site land owned by petitioner on March 1, 1913, was 
$206,000 at said date; that on sale of said property pe¬ 
titioner realized a profit in 1923 of $244,000 instjead of 
$166,473.43 as found in the original deficiency notice and 
respondent affirmatively asked that the deficiency j be in¬ 
creased accordingly. Petitioner contests respondent’s de¬ 
termination of any deficiency on two grounds—(1) that al¬ 
though petitioner in its income tax return for 1923 reported 
the sale of its power plant as having taken place in 1923, 
such report was erroneous and the sale really toolf place 
in 1922 and the profit, if any, is taxable in 1922 and| not in 
1923; (2) if petitioner is wrong in its contention tjiat the 
sale took place in 1922, nevertheless there is no deficiency 
because the March 1, 1913, value of the property sold, plus 
the cost of additions made to the plant subsequent to 
March 1, 1913, and prior to tin* date of sale, loss accumu¬ 
lated depreciation, was greater than the price received for 
the property and there was no profit. In addition to the 
two foregoing contentions, petitioner alleges respondent 
committed the following errors: 

(3) Should it be held that no error was committed by 
tin* Commissioner in determining that petitioner dold its 
hydroelectric plant in 1923, and that the sale respited in 

a. taxable gain, the Commissioner erred in Hailing 
37 to compute the taxable gain for the year 1923 on 

the installment basis. 

(4) Tin* Commissioner failed to deduct from taxable in¬ 
come interest accrued in the amount of $41,230.79; owing 
to Manitowoc Portland Cement Company at the bnd of 
the year 1923 by reason of an indebtedness to Maijitowoe 
Portland Cement Company incurred in 1923. 


Findings of Fact. 


Petitioner is a corporation organized and existing! under 
the laws of the State of Michigan, with its principal office 
and place of business at Newaygo, Michigan. It was in¬ 
corporated on June 15, 1911, under the name of Grand 
Rapids Portland Cement Company, for the purpose of 
taking over the assets and business of a predecessor cor¬ 
poration known as the Newaygo Portland Cement; Com¬ 
pany, a Michigan corporation organized in 1899. 
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At the time petitioner’s predecessor was organized the 
Newaygo Improvement Company built a dam, canal, 
power house and cement factory, and conveyed the entire 
plant to petitioner’s predecessor in consideration for all 
of the latter’s capital stock and bonds, consisting of 
$2,000,000 par value of common stock and $1,000,000 par 
value of bonds. Certain individuals then purchased from 
the Newaygo Improvement Company all of the bonds of 
petitioner’s predecessor for a cash consideration of 
$1,000,000 and Received from the Newaygo Improvement 
Company all of. the common stock of petitioner’s prede¬ 
cessor as a bonus for purchasing the bonds. 

Petitioner’s predecessor operated unsuccessfully until 
1911, when its entire assets were sold at a foreclosure 
proceeding to one Wilder D. Stephens, trustee for the 
bondholders, who were also the stockholders. Petitioner 

was then incorporated with an authorized capital stock of 
$500,000. On June 16, 1911, petitioner issued $450,000 par 
value of its capital stock to Stephens, the trustee, for all 
of the assets purchased by him, and set the said assets up 
on its books at the following amounts: 

D. L. Stiver lands. $7,500.00 

Accounts receivable, inventory, supplies, and 

materials . 30,000.00 

New Eagle equipment 10,000.00 

Cash . . /. 68,309.69 

Real estate, plant, and machinery 334,190.31 


Total . 450,000.00 

There was no appraisal of the property at the time of 
sale and the segregation of the lump sum of $450,000 into 
the several items and values shown above was more or 
less arbitrarily done. The principal assets required 
JS by petitioner at its organization included a ce¬ 
ment plant, riparian lands, water power rights and 
a water power plant, all in Newaygo. The cement plant 
was located in Newaygo primarily on account of the water 
power. It was located about 40 rods from the dam and 
up to the time of the sale in question petitioner obtained 
its power solely from its own power plant and never pur¬ 
chased power from outside sources. 
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After the transfer of the above mentioned assets to 
petitioner, the old Xewaygo Portland Cement Company 
was dissolved and petitioner’s name was changed from 
Grand Rapids Portland Cement Company to jNewaygo 
Portland Cement Company in order to retain thej value of 
the name and good will, if any, of the old company. There 
was no change in petitioner’s corporate identity. The offi¬ 
cers and stockholders of petitioner were the same as those 
of its predecessor. 

Petitioner’s principal business was that of manufactur¬ 
ing cement. Its act of furnishing the village of jNewaygo 
with electric current was only incidental to its principal 
business. Petitioner’s hydroelectric plant at Xeivaygo at 
the then height of its dam and the capacity of its| then in¬ 
stalled machinery, on March 1, 1913, could generate 2,160 
dependable horsepower or 10,000,000 kilowatt flours of 
electric energy per annum. The capacity of the plant was 
capable of being considerably increased bv raising the 
height of the dam to its maximum and installing jthe most 
modern machinery which could have been purchased at 
that time. 

About 1920 or 1921 a “waste heat boiler svstem” was 

* r 

perfected in connection with the manufacture of cement, 

which petitioner desired to adopt because it regarded the 

new system as more efficient and economical tliarf the one 

it was then using. Under this svstem it would! have no 

further use for its water power, unless it went j into the 

public utility business on a major scale, which it did not 

care to do. It also required additional funds to finance 

the construction of the waste heat boiler svstem. For these 

* 

and other reasons it decided to sell its hydroelectric power 
plant. 

On October 16, 1922, petitioner, as first party,! and the 
Commonwealth Power, Railway and Light Company (the 
then holding company of the Consumers Power Company), 
as second party, entered into a written contract jin which 
petitioner, in consideration of the sum of $450,000, “to be 
paid to it by the Power Company, hereby agreejs to sell 
to the Power Company” the hydroelectric power j plant in 
question. Paragraph (e) of the contract referred to cer¬ 
tain equipment which “is hereby sold to the Power Com- 


3—6182a 
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pany, and which, together with the other property 
39 above described, shall be delivered in its present 
condition to the Power Company, at the time herein 
provided.” In paragraph (g) petitioner agreed to dis¬ 
continue furnishing electric service for any purpose to any 
person (except itself and its officers) “as soon as the pos¬ 
session of said above described property shall be delivered 
*.” Paragraph (h) recited that the Power Com¬ 
pany “hereby agrees to purchase” of petitioner, the prop¬ 
erty here in question, and to pay therefor to petitioner 
the sum of $450,000, in the manner as follows: 

Foriy-tive Thousand Dollars ($45,000.00) upon the execu¬ 
tion hereof, the receipt of which sum is hereby confessed 
and acknowledged. 

Two Hundred Five Thousand Dollars ($205,000.00) to 
be paid 6 months from the date hereof, and upon delivery 
of deeds of conveyance of said property as hereinafter 
provided. 

Balance of Two Hundred Thousand Dollars ($200,000.00) 
to be paid on or before one year from the date hereof, as 
hereinafter provided. 


Paragraphs (i) and (j) of the contract are as follows: 

(i) It is further agreed that the Power Company may 
take possession of all of said property six months from the 
date hereof, and at the time said instruments of convey¬ 
ance shall be delivered to it as aforesaid; provided, how¬ 
ever, that at any time prior to the expiration of said six 
months, the Power Company may enter upon the premises 
adjacent to the power house and outside of the same, which 
are to be conveyed to it as aforesaid, for the purpose of 
erecting and installing thereon, its outdoor substation 
equipment and lines leading thereto, which said use shall 
not interfere with the business of the Cement Company. 
The Cement Company shall pay all taxes lawfully assessed 
upon said premises prior to the final date for the delivery 
of possession hereof, and thereafter all taxes shall be paid 
by the Power Company. 

(j) Said Cement Company further agrees that upon the 
receipt of said payment of $205,000.00 payable six months 
from the date hereof, it will thereupon execute and deliver 
to the Power Company good sufficient instruments of con- 
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veyance of all of said property, containing full covenants 

of warranty of title, and will convey to the Power Company 

said property, free and clear from all incumbrances!, claims 

and liens of every kind and nature. The Cement Company 

shall also deliver abstracts and tax histories of all! of said 

real estate, showing good, marketable title of record. Upon 

the delivery of said instruments of conveyance, tlnb Power 

('ompany shall execute and deliver to the Cement Company, 

its promissory note for said unpaid balance of $200,000.00, 

which said note shall be payable on or before sixj months 

from the date of its execution, and which shall bear|interest 

at the rate of six per cent per annum, payable seijii-annu- 

ally. The Power Company may, if it desires, uporj the de- 

liverv to it of said instruments of convevance six! months 
• * 

from the date hereof, pay the entire balance of Fogr Hun¬ 
dred Five Thousand Dollars ($405,000.00) in cash!, at one 
payment. 


On 

Sale. 


its llv leaf the contract was labeled “Contract of 


On October 10, 1022, the Commonwealth Power, kailway 
and Light Company, in pursuance of the terms of the con¬ 
tract, paid petitioner, as part of the purchase pfice, the 
amount of $45,000. The balance of $405,000 was p^tid peti¬ 
tioner on June 18, 1923. This later date wasj the day 

-jo that the deed of convevance from the Xewav&o Port- 

* ♦ ~ 

land Cement Company to the Consumers! Power 
Company for the hydroelectric plant in question \j'as exe¬ 
cuted and delivered. This indenture, among other jclauses, 
contains the following: “This instrument is executed in 
fulfillment of the contract for the sale of said property 
dated October 16, 1922, and entered into by said fir$t party 
and Commonwealth Power, Railway and Light Company, 
the assignor of the second party hereunder.” 

Immediately after October 16, 1922, the Commonwealth 
Power, Railway and Light Company, acting thrqugh its 
subsidiary, Consumers Power Company, entered ujpon the 
premises involved in the contract, took possession off a two- 
story building and occupied it as a work shop, also jusing it 
to store equipment. It also dismantled an auxiliary steam 
plant, tore down the building and sold some of the junk for 
a small amount and retained the proceeds. It alsp began 
the creation of a new substation. All this occurred! in 1922 


I 

i 

| 

i 
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and was done in pursuance of the understanding embodied 
in paragraph (i) Of tin* contract of sale already quoted in 
full in these findings of fact. 

After the execution of the contract and prior to the exe¬ 
cution and delivery of the deed, petitioner began the con¬ 
struction of its waste heat boiler system to be used by it in 
lieu of the hydroelectric plant disposed of by its contract 
with the power company. Pending the construction of the 
substation by the power company (estimated to be com¬ 
pleted by April 16, 1923), petitioner continued to occupy 
and use the hydroelectric power plant. 

On April 16, 1923, the power company had not completed 
its substation and other features of tin* plant, which were 
necessary to its use of tin* power, and by agreement the ex¬ 
ecution and delivery of the deed were postponed until .June 
18, 1923. In accordance with the provisions of the contract, 
petitioner continued to use the hydroelectric power plant to 
produce power for its own use in its cement factory plant, 
and sold power to:other persons and retained tin* proceeds. 
It also paid all taxes on the property up to tin* date of the 
deed. Petitioner in its income tax return for 1923 took de¬ 
duction for depreciation on the part of tin* plant subject to 
depreciation, computed to the date of delivery of the deed, 
viz., June 18,1923. 

Tin* fair market value on March 1, 1913, of petitioner's 
hydroelectric plant at Xewaygo on tin* Muskegon River, 
including real estate, dam, race and race spillway, power 
house, power house equipment, water power rights, ripa¬ 
rian land and everything appertaining thereto was $375,- 
000. Of the assets included in the above amount the depre¬ 
ciable assets had a valuation as follows: 


41 Dam $45,000 

Race and race spillway 10,000 

Power house. 35,000 

Power house equipment. 90,000 


Total . 180,000 

On June 2, 1923, petitioner entered into a contract with 
the Manitowoc Portland Cement Company, hereinafter 
called the “Manitowoc Company/’ wherein petitioner 
agreed to purchase all of the bond issue of the Manitowoc 







GUY T. HELVERING, COM’r OF INT. REV. 


37 


Company, consisting of “300 bonds in the principal sum of 
$5,000.00 cadi, all bearing date as of June 2,1923, ajl matur¬ 
ing June 1, 1938, and all bearing interest at the rate of 7% 
per annum payable semi-annually on the first days! of June 
and December in each year,” at a price of 88 per ce|nt of the 
par value thereof or the sum of $1,320,000, to be jpaid the 
Manitowoc Company from time to time as construction 
work on the Manitowoc Company’s new cement liianufac- 
turing plant progressed. The contract in that respect pro¬ 
vided : 

All of said payments to be upon certificates signdd by the 
construction engineer, each of which certificates shall state 

(1) the total amount expended up to the date of jthe last 
prior certificate in and about said construction work, and 

(2) the additional amount expended since the da tie of the 
last prior certificate and up to the date of such certificate in 
and about said construction work; it being the inteht of the 
parties that payment by the Newaygo Compamj to the 
Manitowoc Company of portions of the total sum olj $1,320,- 
000.00 shall be in each case in an amount equal to tjie addi¬ 
tional expenditure so certified to by the construction engi¬ 
neer. Any part of said total sum remaining in the l^ands of 
the Wwaygo Company when said new cement manufactur¬ 
ing plant shall have been fully erected and completed shall 
be forthwith paid by the Newaygo Company to thie Mani¬ 
towoc Company. 

Paragraph 9 of the agreement provided as followjs: 

It is understood and agreed between the parties |hat the 
promise of the Newaygo Company, hereby made, td pay to 
the Manitowoc Company the total sum of $1,320,000.00 for 
all of the bonds of the Manitowoc Company hereinbefore 
described shall be accepted by the Manitowoc Company 
as full consideration for the immediate issue of all|of said 
bonds and for the immediate delivery of the same to the 
Newaygo Company, even though the Newaygo Company 
will actually pay said total sum in installments, from time 
to time, as the work progresses in the manner hereinbefore 
stipulated; and for the purpose of adjusting the matter of 
interest on said bonds, from the date thereof, to wilt; June 
2, 1923, to the several dates when the Newaygo Company 
shall hereafter pay said installments to the Manitowoc 
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Company, it is further agreed that the Newaygo Company 
will enter on its hooks a credit to the Manitowoc Company 
representing the amount of interest at ~ f /< per annum on 
tiie amount of each installment paid by the Newaygo Com¬ 
pany, reckoned from June 2, 19*23, to the date of such pay¬ 
ment, and that the total amount of interest credits so en¬ 
tered shall be paid by the Newaygo Company to the Mani¬ 
towoc Company when the new cement manufacturing plant 
of the latter company shall have been fully erected and com¬ 
pleted. 

42 Petitioner paid the $1,320,000 to the Manitowoc 

Company on the following dates: 

1023 1 1924—Continued 

November 12 . -SI50.770.03 April 20 . $138,124.06 

December 3. 151 .550. 17 Mav 26. 110.053.77 

1924 June 28 . 82.0S5.00 

January 5 . 146.528.53 August 18. 60.862.44 

January 26. 154.803.25 - 

February 20. 162.000.64 Tot a 1.1 .32< >. 000.00 

March 22. 153.131.20 

The account on petitioner's books called “Manitowoc 
Portland Cement Company (Acets. Payable)” showed a 
credit balance at December 31, 1923, of $1,017,669.88. 

On December 31, 1923, the petitioner accrued on its books 
$10,206.43 for interest payable to the Manitowoc Company 
on the $130,779.95 and $151,550.17 (being 7 per cent for 164 
days on $150,779.95 and 7 per cent for 18S days on $151,- 
550.17). 

In 1924 petitioner accrued on its books and deducted in 
its 1924 income tax return $59,197.27 for interest payable 
to the Manitowoc Company on the eight payments that were 
made by petitioner to the Manitowoc Company in 1924 as 
set forth above. The respondent made no change in respect 
of such deduction. 

On October 15, 1924, petitioner liquidated the accruals of 
$10,206.43 and $59,197.27 by a payment to the Manitowoc 
Company of $69,403.70. 

Petitioner prepared its 1923 income tax return on the 
accrual basis and the respondent approved such basis. The 
only deduction for interest claimed by petitioner in its re¬ 
turn for 1923 with respect to the foregoing transactions 
was the $10,206.43. The respondent made no change in this 
respect. 
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Black : 


Opinion. 


We will first discuss petitioner's contention that its sale 
of the hydroelectric plant to the Consumers Powjer Com¬ 
pany took |dace in 19*22, when it entered into a contract to 
sell, with the Commonwealth Power, Railway aijd Light 
Company and not in 1923, when the deed of conveyance 
was signed and delivered and payments were completed 
and the purchaser went into complete possessing of the 
property. 

The facts in relation to the transaction have bpen fully 
stated in our findings of fact and will not he repealed here. 
Suffice it to say, we think these facts show that thejsale was 
completed in 1923, and that the Commissioner is correct 
in so treating it. While it is true that the seller and pro¬ 
posed purchaser entered into an executory jeontract 
43 of sale in 1922 and part of the proposed purchase 
price was paid in 1922, it was not until flie deed 
passed, dune IS, 1923, that the sale was consujmmated. 

I 

'Then it was that the purchaser went into complete posses¬ 
sion of 1 lie premises and exercised all elements of owner¬ 
ship. rp until that time the seller operated thb power 
plant and used tin* energy generated therein in jthe pro¬ 
duction of its manufactured products, continue^ to sell 
some of the surplus power to the village of Xewajygo and 
collected therefor and retained the proceeds in its business. 
Petitioner in its income tax return for 1923 deducted de¬ 
preciation on the power plant and equipment commuted on 
the basis of ownership in petitioner to the date of t!he pass¬ 
ing of the deed. These things were inconsistent with the 
idea that ownership passed from petitioner to the Common¬ 
wealth Power, Railway and Light Company at the time 
of the execution of the contract, October lb, 192?. True 
it is that after the contract of sale was executed in October, 
1922, the purchaser came upon the premises and hjegan the 
erection of a substation and the making of other improve¬ 
ments on the premises, but this was by the agreement of the 
parties (unbodied in the contract of sale and was merely 
permissive and is not inconsistent with the idea tfiat peti¬ 
tioner remained the owner of the property until the deed 
passed in June, 1923. 
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In Lucas v. North Texas Lumber Co., 281 l . S. 11, the 

question before the United States Supreme Court was 

whether a sale of timber lands occurred in 1916 or 1917. 

There the seller on December 27, 1916, nave the buyer a 

ten-day option to purchase for a specified price. On the 

same dav title was* examined and found satisfactory to the 
♦ • 

buyer, who was solvent and able to make the purchase. The 
buver arranged for the monev needed, and on December 
30,1916, notified the seller that it would exercise the option. 
On that day the seller ceased operations and withdrew all 
its employees from the land. On January 5, 1917, the 
papers which were required to effect the transfer were de¬ 
livered, the purchase price was paid, and the transaction 
was finally closed. In holding that the sale in question 
occurred in 1917, tlie Supreme Court said in part: 

An executory contract of sale was created by the option 
and notice, December 30, 191(5. In the notice, the purchaser 
declared itself ready to close the transaction and pay the 
purchase price “as soon as the papers were prepared." 
Respondent did not prepare the* papers necessary t<> effect 
the transfer or make tender of title or possession or de¬ 
mand the purchase price in 1916. The title and right of 
possession remained in it until the transaction was closed. 
Consequently unconditional liability of vendee for the pur¬ 
chase price was not created in that year. [Citations.] The 
entry of the purchase price in respondent’s accounts as in¬ 
come in that year was not warranted. Respondent was not 
entitled to make return or have the tax computed on that 
basis, as clearlv it did not reflect 1916 income. 


44 On authority of Lucas v. North Texas Lumber Co.. 

•/ 

supra, we hold that the title and right of possession 
to the hydroelectric plant remained in petitioner until the 
transaction was closed in 1923 and it was then that the sale 
was consummated and the profits, if any, were taxable. Of. 
E. K. Woof] Lumber Co., 25 B. T. A., at page 1024. 

We will next take up petitioner’s contention that even 
though the Board holds that the sale took place in 1923, 
nevertheless there was no taxable profit on the transaction 
because the March 1, 1913, value of the property after 
being adjusted to allow for additions made since that date 
to the date of sale, and to give effect to accumulated depre- 
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ciation on the depreciable assets, was greater than {lie total 
price received for the property. 

Much testimony was introduced on tlie subject of March 
1, 1913, value, and there was a wide difference of |opinion 
between the witnesses. One witness for respondent who 
was widely experienced in the valuation of utilities, testi¬ 
fied that the March 1, 1915, value of the property was 
$20(1,000 and a witness for petitioner, who appeared'equally 
as widely experienced, placed the valuation as Jiigh as 
$652,150. This witness based his valuation on $200|,000 for 
the tangibles and $452,150 for the intangibles connected 
with the hydroelectric plant. AYe do not think tlieije would 
be any profit in discussing the details of this evidence. 

The fair market value of assets at anv given dkte is a 
question of fact to be decided upon all the evidence ad¬ 
mitted and no set rules, methods or formulas ajre con¬ 
trolling. Huron Building Co.. 15 B. T. A. 1107; hffd., 53 
Fed. (2d) 575; certiorari denied, 53 S. Ct. 83; Keystone 
Sled (0 Wire Co.. 1(> P». T. A. <>17: affd., — Fed. (j2d) —. 
From all the evidence we have found that the March 1, 
1915, value <>f the entire hvdroelectric plant, including tan- 
gibles and intangibles, was $375,000. This should! be the 
basis used in computing petitioner's gain or loss, [if any, 
on the sale in 1925. This basis should of coursej be ad¬ 
justed down to the date of sale by giving effect to additions 
made to the plant from March 1, 1913, and also b\1 giving 
effect lo depreciation which had accumulated agaijnst the 
depreciable assets since March 1, 1913. As to additions 
made to tin* plant since March 1, 1913, and the Irate of 
depreciation on the depreciable assets, there seems t|o be no 
controversy between the parties and hence we have ljiade no 
findings of fact on those items. 

Petitioner’s third contention is that even though the 
Board should hold that the sale was made in 1923 and that 
there was a taxable profit therefrom, nevertheless such 
profit should be taxed on the installment basis. It [is peti¬ 
tioner's position that the sale price was received jin two 
years, viz., $45,000 in 1922 and $405,000 in 1923, aiiid that 
since the $45,000 initial payment is less than 25 per cent 
of the contract price, only 90 per cent of th4 profit 
45 can be taxed in 1923, as 10 per cent (45/450) is at¬ 
tributable to 1922, under sections 1208 and 212 (d) 
of the Revenue Act of 1926. In Warren National\ Bank , 
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22 B. T. A. 759; affcl., 61 Fed. (2d) 525, the Board decided 
adversely a contention similar to that now made by peti¬ 
tioner. Following that decision we hold against petitioner 
on this issue. 

Petitioner's fourth and last contention is that it not only 
does not owe anv‘deficiency, but that on the contrary it has 
made an overpayment of its taxes for 1923 because it failed 
to deduct $41,230.79 which it should have accrued upon its 
books as an interest liability on December 31, 1923, but 
which it did not accrue because of error on its part. We 
find no basis for this contention. 

When petitioner agreed to purchase from the Manitowoc 
Portland Cement Company $1,500,000 of its bonds at a pur¬ 
chase price of $1,320,000, it was embodied in the agreement 
that all the purchase price should not be paid at once but. 
that petitioner should advance it in installments as the 
work progressed on the Manitowoc Company plant. But 
inasmuch as the bonds of the Manitowoc Company which 
were delivered to petitioner drew interest from the date of 
said bonds, dune 2, 1923, it was agreed that the Xewaygo 
Company would enter on its books, whenever it made pay¬ 
ment of an installment, a credit to the Manitowoc Company 
representing the amount of interest at 7 per cent per an¬ 
num on the amount of each installment paid by the Xe¬ 
waygo Company reckoned from June 2, 1923, to the date of 
such payment, and that the total amount of interest credits 
so entered should be paid by the Xewaygo Company to the 
Manitowoc Company, when the new cement manufacturing 
plant of the latter company should have been fully erected 
and completed. Under the terms of this contract petitioner 
paid the Manitowoc Company two installments in 1923, 
upon which interest of $10,206.43 was calculated and cred¬ 
ited to the Manitowoc Company on petitioner's books, De¬ 
cember 31, 1923. This amount was not paid until October 
15, 1924, but petitioner, keeping its books on an accrual 
system, was entitled to accrue this liability in 1923, as it 
did do, and respondent has so allowed. 

But no other payments of installments were made by 
petitioner under the terms of the contract in 1923 and no 
liability to pay interest accrued against petitioner in 1923 
other than the $10,206.43 which it accrued on its books and 
which the respondent has allowed as a deduction. Peti¬ 
tioner was not entitled to a larger accrual of interest in 
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1923 than that shown 1 >y its hooks. Interest liabilities-of a 
taxpayer should be accrued when all events have occurred 
which fix time of accrual. Cf. Continental Tie <£ \Lumber 
Co. V. Ciiifr,/ States. 286 V. 8. 290. I 

-16 Under the terms of petitioner's contract with 
Manitowoc Company it could not tell what jinterest 
it would owe Manitowoc Company in any given yepr until 
the installments for that year were determined and paid. 
Consequently until such installment payments weije made 
all events had not occurred which would enable petitioner 
to fix the time of its accrual of interest liabilities} to the 
Manitowoc < Vmipany. On this issue we hold for respondent. 

Reviewed bv the Board. 

Decision n'iJl he enf' rerl nafter Bale 50 . 


Love, dissenting: 

i 

I heard this case and observed the witnesses wljo tosti- 
tied, and am convinced that the evidence clearly shows that 
the value of the ‘‘Riparian Land, Water-Power Rjights & 
Power-House Site Land" was $300,000, instead of $[100,000, 
as determined by the respondent: and that tho ba^is used 
by the respondent of $183,526.57 for the “ Powerj House, 
Dam & Electric Meters" should not be disturbed, )is peti¬ 
tioner has not questioned the correctness of sucl) deter¬ 
mination and the evidence offered by the respondent does 
not prove that he erred in that respect. 
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United States Board of Tax Appeals, Washington. 


Docket Xo. 3631.9. 


Newaygo Portland Cement Company, Petitioner, 

I 

i 

v. 

i 

i 

Commissioner of Internal Revenue, Responcjent. 

Decision. 

Pursuant to the memorandum opinion of the Bo^rd en¬ 
tered May 22, 1933, the respondent herein on July 2|S, 1933, 
having tiled a notice of settlement and proposed computa¬ 
tion and the petitioner on August 22, 1933 having tiled an 
acquiescence in the computation as made by the respondent, 
now therefore, it is 

i 

i 

I 

I 

i 
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Ordered and decided: That there is a deficiency in tax 
for the year 1923 in the amount of $8,370.95. 

Kilter: Entered. 

(Seal [ . S. Board of Tax Appeals. | 

(Signed) EUGENE BLACK, 

Member . 

Au?. 28. 1933. 


hr. 


48 Filed Nov. 23, 1933. U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 

Docket No. 36319. 


Newaygo Portland Cement Company, Petitioner, 

v. 

Guy T. Helveking, Commissioner of Internal Revenue, 

Respondent. 

Stipulation. 


Pursuant to Section 1002 (d) of the Revenue Act of 

1926, it is hereby stipulated by and between the parties 

hereto, through their respective counsel, that the appeal 

from the Board's decision mav be reviewed bv the Court 

• •> 

of Appeals of the District of Columbia. 

Dated November 20th, 1933. 

1 J. S. SEIDMAN, 

Counsel for Petitioner. 
SEW ALL KEY, 
Attorney for Respondent. 


49 Filed Nov. 23, 1933. U. S. Board of Tax Appeals. 

B. T. A. Docket No. 36319. 

Court of Appeals of the District of Columbia. 


Newaygo Portland Cement Company, Petitioner, 

vs. 

Guy T. IIelvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Newaygo Portland Cement Company, in support of this 
petition filed in pursuance of Section 1001 of the Act of 
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Congress approved February 26, 1926, entitled thcj Reve¬ 
nue Act of 1926, for the review of the decision of thejUnited 
States Board of Tax Appeals rendered on August 28, 1933, 
determining a deficiency in income tax of this petitioner 
for the calendar year 1923, in the sum of $8,370.95, ljespect- 
fullv shows to this Honorable Court as follows: 


I. 


Statement of the Nature of the Controvorsv.i 

* 

1. On March 10, 1928, the petitioner filed with thejUnited 
States Board of Tax Appeals (hereafter referred td as the 
Board) in accordance with the provisions of the Revenue 
Act of 1926, its petition for the redetermination of jtlie de- 
ticicncv in income tax for the calendar Year 1923,1 in the 
sum of $20,870.95, as proposed by the respondent 
50 and set forth in the linal notice of deficiencvimailed 

» i 

to the petitioner by the respondent on January 20, 
1928. Thereafter, on May 8, 1928, tin* respondent iil<|>d with 
tin* Board, his answer to said petition. 

On .Juno 26, 1930, the petitioner tiled with the Boprd, an 
amended petition. Said amended petition alleged In part 
as follows, namelv 1 hat : 

The petitioner is a corporation with principal ojffice in 
Newaygo, Michigan. The taxes in controversy are jincome 
taxes for tin* calendar year 1923 and amounted to approxi¬ 
mately $26,000.00. The petitioner was incorporated on 
June 16, 1911 to engage in the business of manufacturing 
and selling of cement. It kept it- books and made its fed¬ 
eral income tax returns on an accrual basis and respondent 
approved of such basis. Petitioner, in the year 1922, sold 
a power house and dam, electric meters, ripariaiji land, 
water power rights, and power house site land. Respond¬ 
ent, in arriving at tin* deficiency in question, determined 
that petitioner realized a taxable profit on said sale, and 
that said profit was taxable in the year 1923. 

On June 2, 1923, the petitioner purchased $1,500|000 of 
first mortgage l r /o gold bonds of Manitowoc Portlalnd Ce¬ 
ment Company from that company, at a cost of $1,320,000 
and agreed to pay said company 7% interest on tjlie un¬ 
paid purchase price of the bonds. On November 1$, 1923, 
and December 6, 1923, petitioner paid said cobipany 
against the $1,320,000 indebtedness, the respective amounts 
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oi $lo0,779.95 and $151,550.17. The interest accrued from 
June 2, 1923 to Xovembcr 19, 1923 and December 6, 1923, 
respectively, on said payments of $150,779.95 and 
*>1 $lol,»>;)0.17, was $10,200.43. Petitioner accrued said 

$10,200.43 on its books and dednet(‘d said amount in 
arriving at net taxable income in its 1923 return. On De¬ 
cember 31, 1923, (petitioner was indebted to said company 
for the balance of the principal due on the purchase of its 
bonds in the amount of $1,087,009.88 plus interest on said 
amount from June 2. 1923 to December 31, 1923 at the rate 
of 7% or $41,230.79. Petitioner omitted to take and re¬ 
spondent failed to allow the $41,230.79 as a deduction in 
computing taxable income for the year 1923. 

2. At the hearing of this proceeding on June 20, 1930, 
respondent dictated into the record, his answer to said 
amended petition which answer insofar as is here material, 
admitted that petitioner is a corporation with principal 
office at Xewavgo, Michigan; that the doficiencv notice was 
mailed to the petitioner on January 20, 1928; that the taxes 
in controversv are income taxes for the calendar rear 1923, 
but denied that the amount involved is $20,000; admitted 
that the petitioner was incorporated on June 1(5, 1911 to 
engage in the business of manufacturing and selling ce¬ 
ment; that petitioner sold a power house and dam, electric 
meters, riparian land, water power rights, and power house 
site land; and that in arriving at the deficiency here in 
question, the respondent determined that petitioner realized 
a taxable profit on said sale and denied the remaining al¬ 
legations of fact insofar as tliev are here material. 

Thereafter, on June 20, 1930, respondent with the con¬ 
sent of petitioner, filed a motion that the pleadings of re¬ 
spondent be amended to conform to proof. Said 
52 motion was granted by the Board on June 20, 1930. 

3. The cause being at issue under the Rules of 
Practice of the Board, it duly came on for hearing on June 
20, 1930, at which time, the petitioner by competent wit¬ 
nesses and by stipulation, submitted testimony in support 
of the allegations in the amended petition as aforesaid. 

4. Thereafter, on April 0, 1933, the Board promulgated 
its findings of fact and rendered an opinion (27 B. T. A. Xo. 
98) in which it held, insofar as is here material, that the 
sale of petitioner’s hydroelect ire plant was consummated 
and taxable in 1923; and that petitioner was not entitled 
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to the deduction sought by it of the $41,230.79 for interest 
accrued in 1923. Thereafter, petitioner on April 24 , 1933, 
tiled a motion for reconsideration of said findings of fact 
and opinion, whereupon the Board on May 22, 19313, pro¬ 
mulgated a memorandum opinion modifying its findings 
of fact and opinion promulgated April 6, 1933, as to d phase 
not here material. On August 28, 1933, the Board (filtered 
its final order of redetermination fixing the deficiency for 
the calendar vear 1923 in the sum of $8,370.95. j 

! 

I 

Designation of Court of Review. j 

The petitioner being aggrieved by the said findings, 
opinion, decision and order of the Board, desires t|iat the 
same be reviewed by this Honorable Court. A stipulation 
has been entered into with counsel for the respondent to 
the effect that the appeal may be reviewed by this|Court. 

Said stipulation was entered into pursuant to Sec¬ 
tion 1002 (d) of the Revenue Act of 1926 and is at¬ 
tached to this petition and made part hereof.i 

in. ! 

I 

l 

Assignments of Error. 

The petitioner, as a basis of review, makes the following 


•> 




assignments of error: 




1. The Board’s finding, that the sale of petitioner’s 
hydroelectric plant, power house and dam, electric meters, 
riparian land, water power rights, and power house site* 
land, was consummated and taxable in 1923, is nj}t sup¬ 
ported by, and is contrary to, the weight of the evidence. 

2. The Board erred in failing to include in its findings 
all of the material evidence adduced by the petitioner, to 
establish, that the sale of its hydroelectric plant, whs con¬ 
summated in 1922, and not in 1923, as found by the {Board. 

3. The Board erred in holding, as a matter of lak, that 

the sale of petitioner’s hydroelectric plant was consum¬ 
mated in 1923, rather than 1922. j 

4. The Board’s finding that interest in the sum of $41,- 
230.79 on petitioner’s obligation to Manitowoc Portland 
Cement Company did not accrue in 1923, is not supported 
by, and is contrary to, the weight of the evidence. 
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5. The Board erred in failing to find as a matter of fact, 
and of law, that interest, in the sum of $41,230.79, accrued 
on said obligation of petitioner in 1923, and was properly 
deductible in computing petitioner's net income for the vear 
1923. 


(>. The Board erred in holding, contrary to the evidence, 
and tlie law, that all events had not occurred in 1923, 
o4 to fix the time of accrual of interest on said obliga- 
tion of petitioner. 

7. The Board erred in entering judgment against the 
petitioner and finding a deficiency in tax for the year 1923. 
in the sum of $8,370.95. 


IV. 

('onclusion. 

Wherefore, your petitioner prays that this Honorable 
Court may review said findings, decisions, opinions, and 
order of the Board, and reverse and set aside the same, 
to the extent of the assignments of error in the preceding 
paragraph, and that the Clerk of the Board, be directed to 
transmit and deliver to the Clerk of this Court, certified 
copies of all and every of the documents necessary and ma¬ 
terial to the presentation and consideration of the fore¬ 
going petition for review, and as repaired by the rules of 
this Court and statutes made and provided, to the end that 
the errors complained of mav be reviewed and corrected. 
(S.) * J. S. SEIPMAN, 

Attorney for Petitioner, 

2 Lafayette Street, Neiv York, N. Y. 

55 State of Omo, 

Comity of Cuyahoga, ss: 

C. E. Wyman, being duly sworn, says that he is the Sec¬ 
retary of the Xewaygo Portland Cement Company, the 
petitioner above named, and that as such, he has authority 
to and has signed the foregoing petition. That he has read 
the same and that the facts set forth therein are true to 
the best, of his knowledge and belief and that said petition 
is filed in good faith. 

[Seal Xewaygo Portland Cement Co., Newaygo, Mich.] 

C. E. WYMAN. 
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Sworn to and subscribed before me this 20th jday of 
November, 1933. | 

i 

[Notarial Seal, Cuyahoga County, Ohio.] 

FREDRIC PICKFORI), 

Notary Public. 

Commission expires March 10, 1935. 
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TStamp:] United States Board of Tax Appeals. 
Lodged Feb. 9, 1934. 


[Stamp:] United States Board of Tax Appeals.! 
Feb. 12, 1934. 


Filed 


United States Board of Tax Appeals. 

i 

B. T. A. Docket No. 3G319. ! 

I 

Newaygo Portland Cement Company, Petitioner, 

. 

vs. 

i 

i 

Commissioner of Internal Revenue, Respondent. 

i 

I 

i 

Statement of Evidence. 

The following is the statement of evidence, in narrative 
form, in the above entitled cause: 

The above entitled cause came on for hearing; before 
Honorable William D. Love, member of the UnitecJ States 
Board of Tax Appeals, on June 26, 1930, at Grand Rapids, 
Michigan, Jacob S. Seidman, Esq., and F. E. Seidpian, C. 
P. A., appearing for Newaygo Portland Cement Company, 
Petitioner, and Brooks Fullerton, Esq., and John Dl Kiley, 
Esq., (C. M. Charest, Esq., General Counsel, Bureau of 
Internal Revenue) appearing for the Commissioner of 
Internal Revenue, Respondent. 

The petitioner and the respondent entered into a written 
stipulation which was received by the Board member, said 
stipulation reading as follows : 

1. Exhibit A is a copy of a contract entered into on June 
2, 1923, between Manitowoc Portland Cement Company and 
the petitioner. 

4—6182a 
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2. The $1,320,000 referred to in Exhibit A was 
paid to Manitowoc Portland Cement Company as 
follows: 


1923. 


November 12 
December 3 


$150,779.95 

151,550.17 


1924. 

January 5 146,528.53 

Januarv 2(5 154,893.25 

February 29 162,090.64 

March * 22. 153,131.20 

April 26. 138.124.06 

Mav 26 119,053.77 

June 28 82,985.99 

August IS 60,862.44 

Total $1,320,000.00 

3. The account on petitioner’s books called “Manitowoc 
Portland Cement Co. (Accts. Payable)” showed a credit 
balance at December 31, 1923, of $1,017,649.88. 

4. On December 31, 1923, the petitioner accrued on its 
books $10,206.43 for interest payable to Manitowoc Port¬ 
land Cement Company on the $150,779.95 and $151,550.17 
(being l c /c for 164 days on $150,779.95, and 7 % for 188 
days on $151,550.17). 

5. In 1924 petitioner accrued on its books and deducted 
in its 1924 return $59,197.27 for interest payable to Mani¬ 
towoc Portland Cement Company on tin* payments made 
by the petitioner to Manitowoc Portland Cement Com¬ 
pany iii 1924 as set forth in paragraph 2. The respondent 
made no change in respect of such deduction. 

6. On October 15, 1924, petitioner liquidated the accruals 
of $10,206.43 and $59,197.27 by a payment to Manitowoc 

Portland Cement Company of $69,403.70. 

58 7. Petitioner prepared its 1923 return on an ac¬ 

crual basis and the respondent approved such basis. 
The only deduction for interest claimed by petitioner in its 
return for 1923 with respect to the foregoing transactions 
was the $10,206.43. The respondent made no change in 
this respect. 
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j 


i 

8. The interest at 7% on $1,017,649.88 from June 2, 1923, 
to December 81, 1923, is $41,230.79. 

Tlie foregoing is all of the material evidence adduced at 
the hearing before the United States Board of Tax |Appeals 
and the same is approved by the undersigned as attorney 
for Newaygo Portland Cement Companv. 

j. S. SEIDjMAN. 

The foregoing is all of the material evidence adduced at 
the hearing before the United States Board of Tax jAppeals 
and the same is approved by E. Barrett Prettyman, General 
Counsel, Bureau of Internal Revenue, Attorney j for the 
Commissioner of Internal Revenue. 

E. BARRETT PRETTYMAN, ! 

General Counsel, 
Bureau of Internal Revenue. 

j 

59 The foregoing is all of the material evidence ad- 
dueed at the hearing, and in order that the s*ime may 
be preserved and made a part of this record, this statement 
of evidence is duly approved and settled this 12| day of 
February, 1934. 

(S.) EUGENE BLACK, 
Member, United States Board of Tax Appeals. 


GO 


Exhibit A. 


This agreement, Made and entered into this 2nd day of 
June, 1923, bv and between Manitowoc Portland I Cement 
Company, a Wisconsin corporation, of Manitowbc, Wis¬ 
consin (hereinafter call- the “Manitowoc Company”), and 
Newaygo Portland Cement Company, a Michigan Corpora¬ 
tion, of Newaygo, Michigan (hereinafter called the “Ne¬ 
waygo Company ”), Witnesseth: 

Whereas, the Manitowoc Company has been organized 
under the laws of the state of Wisconsin for the purpose 
of manufacturing, storing and selling cement aiid other 
similar products, and for the purpose of buying, selling and 
handling cement and other similar products and jthe raw 
material entering into the same, and for other purposes; 
and 

Whereas, the Manitowoc Company has purchased certain 
real estate at Manitowoc, Wisconsin, with certain ma¬ 
chinery and equipment now located thereon, which real 
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estate is adapted for ami intended by the Manitowoc Com¬ 
pany to be the site of a cement manufacturing plant to be 
erected thereon by said Manitowoc Company: and 

Whereas, tin* paid-in capital stock of the Manitowoc Com¬ 
pany will furnish said Company less than the total amount 
of money which it will need for the erection and completion 
of its said proposed cement manufacturing plant, in con¬ 
sequence whereof said Manitowoc Company must raise the 
remainder of the money needed for said purpose by issuing 
and selling its corporate bonds in the principal sum of One 
Million Five Hundred Thousand Dollars ($1,500,000.00): 
and 

Whereas, the Newaygo Company has offered to purchase 
all of the corporate bonds of the Manitowoc Company if 
tin' Manitowoc Company will agree to purchase from tie* 
Newaygo Company certain raw material which tin* Mani¬ 
towoc Company will need for the manufacture* of cement, 
which offer of the Newaygo Company has been accepted 
by the Manitowoc Company; now therefore 

In consideration of the sum of One Dollar paid by the 
Manitowoc Company to the Newaygo Company, and of the 
like amount paid by the Newaygo Company to tin* Mani¬ 
towoc Company, receipt whereof is hereby mutually ac¬ 
knowledged, and in consideration of the promises hereby 
made bv each of said parties to the other, it is herebv 
agreed as follows: 


1. The Manitowoc Company, by proper corporate action 

of its stockholders and directors, will forthwith authorize 

the issue of its corporate bonds in tin* total principal sum 

of $1,500,000.00, in the following denominations; 300 bonds 

in the principal sum of $5,000.00 each, all bearing date as 

of June 2, 1923, all maturing June 1, 1938, and all bearing 

interest at the rate of 7 r /t per annum payable semi-annually 

on the first (lavs of June and December in each vear. 

• • 

61 2. The Manitowoc Company, by proper corporate 

action of its stockholders and directors, will forth¬ 
with authorize the execution and delivery of a first mort¬ 
gage on all of its real estate above described to First Trust 
Company of Appleton, of Appleton, "Wisconsin, as trustee 
for the holders of said bonds; said mortgage to encumber 
not onlv the real estate now owned by the Manitowoc Com- 
pany and all buildings, equipment and improvements 
thereon, but also the new buildings, machinery and equip- 
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incut to l)o hereafter erected thereon and which, when com- 
pleted, will constitute the new cement manufacturing plant 
of the Manitowoc Company . 

3. The Manitowoc Company will forthwith, after au¬ 
thorization as above stipulated, execute and deliver said 
mortgage to said First Trust Company of Appleton, as 
trustee (hereinafter called the “Trustee’’), and chuse said 
mortgage to lie properly recorded, and will forthwith exe¬ 
cute the bonds above described and have them certified bv 

%• 

said trustee and will do all other acts necessary or proper, 
in the opinion of the Newaygo Company, for tliej purpose 
of fully securing the bonds of said Manitowoc Conjipany by 
its first mortgage above referred to. 

4. Although the bonds of the Manitowoc Company, and 
its first mortgage securing the same, shall bear djate June 
2, 1J>23, it is understood and agreed that the actual execu¬ 
tion and delivery of the same may take place a( a later 
date. 

5. The bonds and mortgage of the Manitowoc Company 
shall be in the form which has heretofore been prepared 
and submitted to tin* Newaygo Company and bjy it ap¬ 
proved: and all expense of attorneys, engineers j and ac¬ 
countants and all other expense incurred in connection with 
the printing, execution and issue of said bonds shall be paid 
by the Manitowoc Company. 

b. The Newaygo Company will purchase from tjie Mani¬ 
towoc* Company the latter’s bonds, authorized anjd issued 
in accordance with this agreement, at the price of eighty- 
eight per cent (88%) of the par value thereof, or the sum 
of $1,320,000.00 for the ent ire issue of said bonds, land this 
agreement in the hands of the Manitowoc Company shall 
be deemed a promise by the Newaygo Company to pay to 
the Manitowoc Company said sum of $1,320,000, jjifter de¬ 
livery by the Manitowoc Company of all of its sa}d bonds 
to the Newaygo Company and upon full compliance by the 
Manitowoc* Company with all of the terms and conditions 
hereof. 

7. The Newaygo Company will pay the sum last stated 
to the Manitowoc Company as follows: after the Manitowoc 
Company has expended or caused to be expended in the 
acquiring of the real estate above described, with tjie build¬ 
ings, machinery and equipment now located thereon, and 
in the construction and equipment of the new cemeht manu- 
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facturing plant to be erected on a part of said real estate 
by 11K‘ Manitowoc Company, an amount not less than 
(>- $500,000.00, the Newaygo Company will pay or cause 

to be paid to the Manitowoc Company, from time 
to time as construction work on said new cement manu¬ 
facturing plant progresses, such further sums as shall be 
expended by the Manitowoc Company in said construction 
work, all of said payments to be upon certificates signed by 
the construction engineer, each of which certificate shall 
state (1) the total amount expended up to the date of the 
last prior certificate in and about said construction work, 
and (2) the additional amount expended since the date of 
the last prior certificate and up to the date of such cer¬ 
tificate in and about said construction work: it being the 
intent of the parties that payment by the Newaygo Com¬ 
pany to the Manitowoc Company of portions of the total 
sum of $1 ,320,000.0() shall be in each case in an amount 


equal to the additional expenditure so certified 1 <> by the 
construction engineer. Any part of said total sum re¬ 
maining in the hands of the Newavgo Company when said 
new cement manufacturing plant shall have been fully 
erected and completed shall be forthwith paid by the Ne¬ 
waygo Company to the Manitowoc Company. 

8. It is further understood and agreed between the par¬ 
ties hereto that in the event of the failure or unreasonable 
delay on the part‘of Manitowoc Company to fully construct 
and equip said cement plant in accordance with tlie plans, 
details and specifications therefor and in the manner con¬ 
templated by this contract, then the Newaygo Company 
shall have and is herebv given the power and authority to 
do and perform, or cause to be done and performed, either 
bv itself or through its agents or attorneys, each and every 
act and thing necessary and proper, in its opinion, to be 
done and performed in order to fully construct and equip 
said cement plant in accordance with the plans, details and 
specifications therefor and in the manner contemplated by 
this contract; and in such event the Newaygo Company 
shall have authority to use and employ all and any part of 
the said sum of $1,320,000.00 not theretofore advanced by 
it. to the Manitowoc Company pursuant to the terms hereof, 
and such further or additional sum as may be necessary 
to fully and properly construct and equip said cement plant, 
any such additional sum in excess of the said $1,320,000.00 
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to be entered on its books as a charge against the Mani¬ 
towoc. Company. 

9. It is understood and agreed between the parties that 
the promise of the Newaygo Company, hereby jmade, to 
pay to the Manitowoc Company the total sum o£ $1,320,- 
000.00 for all of the bonds of the Manitowoc Company here¬ 
inbefore described shall be accepted by the Manitowoc 
Company as full consideration for the immediate issue of 

all of said bonds and for the immediate delivery oflthe same 

* 

to the Newaygo Company, even though the Newaygo Com¬ 
pany will actually pay said total sum in installments, from 
time to time, as the work progresses in the manjier here¬ 
inbefore stipulated: and for the purpose of adjusting the 
matter of interest on said bonds, from the date 
(>•*> thereof, to-wit: June 2, 1923, to the several dates 
when the Newaygo Company shall hereafter!pay said 
installments to the Manitowoc Company, it isj further 
agreed that the Newaygo Company will enter on jits books 
a credit to the Manitowoc Company representing the 
amount of interest at 7% per annum on the amount of each 
installment paid by the Newaygo Company, reckoned from 
June 2, 1923, to the date of such payment, and j that the 
total amount of interest credits so entered shall paid by 
the Newaygo Company to the Manitowoc Company when 
the new cement manufacturing plant of the latter jeompany 
shall have been fully erected and completed. 

10. The raw material to be used in the manufacture of 
cement, which the Manitowoc Company hereby 4§ Tees to 
purchase from the Newaygo Company, is and shall be lime¬ 
stone having a content of calcium carbonate of j not less 
than 90/? and containing not more than 3% of magnesium 
carbonate, which special quality of limestone is hereinafter 
referred to as “the limestone'’: and it is represented by the 
Newaygo Company that (1) no limestone of the !required 
specifications exists in the State of ‘Wisconsin, |and (2) 
limestone of the required specifications exists in the State 
of Michigan, and (3) the Newaygo Company is t}ie owner 
of a large deposit of limestone of the required Specifica¬ 
tions located at or near Charlevoix, Michigan, and is also 
able to purchase large supplies of such limestone from 
other deposits in the State of Michigan, andj (4) the 
Newaygo Company, by reason of such ownership of or 
access to deposits of limestone, is able to guarantee con- 


i 

i 
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tinuous delivery of limestone to the Manitowoc Company in 
any quantity required by the Manitowoc Company for the 
operation of its cement manufacturing* plant. 

11. The Manitowoc Company agrees to purchase from 
the Newaygo Company, at the prices and on the terms here¬ 
inafter stated, all of the limestone which the Manitowoc 


Company shall hereafter use in the manufacture of cement, 
for a term of fifteen vears from the date hereof. 


12. The Manitowoc Company agrees to pay to the 
Newaygo Company for all limestone so purchased a price 
per ton to be determined as follows: (1) actual cost per ton 
of the same kind of limestone delivered at the plant of the 
Newaygo Company at Newaygo, Michigan, plus (2) a serv¬ 
ice charge for the Newaygo Company amounting to five 
per cent of the cost per ton last specified. The Newaygo 


Company agrees that when it makes the first delivery of 


limestone under this contract it will furnish to the Mani¬ 


towoc Company an affidavit disclosing the cost per ton of 
limestone delivered at the Newaygo Company's plant at 
Newaygo, Michigan, at that time, and will thereafter from 
time to time furnish a new affidavit disclosing such cost 
whenever any change occurs in such cost, and the cost of 
limestone to the Newaygo company as disclosed by such 
affidavits, plus the service charge above mentioned, 
64 shall constitute the price which the Manitowoc Com¬ 
pany shall pay for all limestone purchased by it 
under this contract. 


13. For the price stipulated by paragraph 12 hereof, the 
Newaygo Company agrees to deliver at the dock of the 
Manitowoc Company, at Manitowoc, Wisconsin, all lime¬ 
stone purchased by the Manitowoc Company under this 
contract: provided, however, that the Manitowoc Company 
shall not require delivery of any of said limestone except 
during the period of each year when navigation on the 
Great Lakes is open and unimpeded by ice. If the Mani¬ 
towoc Company shall require delivery of any of said lime¬ 
stone at a time when the Newaygo Company is unable to 
transport the same by water, by reason of the ice conditions 
on the Great Lakes, then and in such case the Newaygo 
Company may deliver such limestone F. O. B. cars at the 
quarry where such limestone is mined, the Manitowoc Com¬ 
pany to assume and pay all freight charges from such 
quarry to its plant in Manitowoc. 
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14. The Newaygo Company agrees that at all tijmes dur¬ 
ing the term of years specified in paragraph 11 hereof it 
will be prepared to fill with reasonable promptness orders 
for any quantity of limestone received from the Manitowoc 
Company; it being understood, however, that sp far as 
practicable the Manitowoc Company will distribute orders 
for each year’s supply of limestone evenly through the 
months of such year when navigation is open on the Great 
Lakes. 

15. The Manitowoc Company shall before the enk of each 
calendar month during the term of years specified in par¬ 
agraph 11 hereof pay to the Newaygo Companyj the full 
amount due for limestone purchased during the preceding 
calendar month, in cash. For each month’s purchases of 
limestone the Newaygo Company agrees to furnish to the 
Manitowoc Company a bill or statement within fifteen days 
after the end of such month. No discount shall bd allowed 

i 

the Manitowoc Company for payment before the efid of any 
month, of the purchase price of limestone purchased by it 
during the preceding month, but if the Manitowbc Com¬ 
pany shall fail to pay the purchase price of said ljmestone 
before the end of the month when such purchase pi'ice falls 
due it shall be liable to pay interest on such overdue pur¬ 
chase price thereafter at the rate of six per cent pci* annum. 

i 

16. This contract is not assignable by either pa^ty with¬ 
out the consent of the other. 

17. Execution and delivery of this contract, in duplicate, 
by the Manitowoc Company and by the Newaygo Company 
has been duly authorized, as to each of said companies, by 

proper action of its Board of Directors. 

65 In witness whereof the Manitowoc Company has 
caused this contract to be signed in its corporate 
name by its president, attested by its secretary, aiid sealed 
with its corporate seal, and the Newaygo Company has 
caused this contract to be signed in its corporate name by 
its president, attested by its secretary, and sealed; with its 
corporate seal, all on the day and year first above! written. 

MANITOWOC PORTLAND CEMENT 
COMPANY, | 

Bv CHARLES C. WEST, 

* * 

President. 


[seal.] 
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Attest: 

F. E. GELE, 

Secretary . 

NEWAYGO PORTLAND CEMENT 
COMPANY, 

Bv CLAY H. HOLLISTER, 

%> • 

President . 

[seal.] 

Attest * 

WM. A. ANSORGE. 

Secretary. 

66 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 24, 1934. 


In the United States Court of Appeals of the District 

of Columbia. 


No. —. 

(B. T. A. No. 36319.) 

Newaygo Portland Cement Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prrecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the 
Clerk of the United States Court of Appeals of the District 
of Columbia, copies duly certified as correct of the following 
document and records in the above-entitled cause in con¬ 
nection with the petition for review by the said United 
States Court of Appeals of the District of Columbia, here¬ 
tofore filed: 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board: 

(a) Petition filed March 10, 1922. 

(b) Answer filed May 8, 1928. 

(c) Amended Petition filed at hearing June 26, 1930. 

(d) Motion to Amend Answer to conform to the proof 
filed and granted June 26, 1930. 

(e) Amended Answer to Amended Petition filed Jan¬ 
uary 11, 1932. 
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(f) Motion for Leave to File Amendment to Amended 

Answer to Amended Petition filed January 11, 1932, and 
granted March 15, 1932. j 

Amendment to Amended Answer to Amended Petition 
which accompanied said motion. 

(g) Motion to vacate order and Expunge Amendment 

to Amended Answer filed March 30, 1932. j 

(h) Order entered March 29, 1932, revoking granting 
of leave to file Amendment to Amended Ajtiswer to 

07 Amended Petition and denying motion filed!January 
11, 1932, for such leave. i 

3. Motion for Rehearing filed January 11, 1932; and de¬ 
nied March 15, 1932. 

7 i 

4. (a) Findings of Fact and opinion of the Board pro¬ 
mulgated April 6, 1933. | 

(b) Decision of Board entered August 28, 193.^. 

5. Petition for Review. 

0. Statement of Evidence to be settled or agreed upon. 

7. Orders enlarging time for preparation of the!evidence 
and for the transmission and delivery of the record not 
included in record. 

8. Ibis IVa'oipc for Record. 

The parties hereto hereby agree that the record herein 
shall consist of the documents above listed. 

J . S. SKI DM AX, | 

Counsel for Petitioner on Review. 
(Signed) K. BARRETT PRETTYMAX.j 

General Counsel, 
Bureau of Internal Revenue, 
Counsel for Respondent on Review. 

jpm, 2-20-34. j 

68 United States Board of Tax Appeals, Washington. 

Docket No. 36319. 

I 

Newaygo Portland Cement Company, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Certificate. j 

I, B. I). Gamble, clerk of the U. S. Board of Tax Appeals, 

do hereby certify that the foregoing pages, 1 to 67, inclu¬ 
sive, contain and are a true copy of the transcript ojf record, 
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papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 2nd day of 
March, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

69 United States Board of Tax Appeals. 

Docket No. 36319. 

Newaygo Portland Cement Company, Petitioner, 

v. 

Commissioner of Internal Revenue. Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record snr petition 
for review of the above entitled proceeding by the Court 
of Appeals, District of Columbia, be and it is hereby ex¬ 
tended to March 2, 1934. 

[Seal United States Board of Tax Appeals.] 
(Signed) EUGENE BLACK, 

Member. 


Dated Washington, D. C., January 19, 1934. 

Now, March 2, 1934, the foregoing is certified from the 
record as a true copv. 

I * B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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70 United States Board of Tax Appeals, j 

Docket No. 36319. 

i 

Newaygo Portland Cement Company, Petitioner, 

v 

Commissioner of Internal Revenue, Respon4ent. 

i 

Order Enlarging Time . 

I 

I 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is hereby extended to March 10^ 1934. 

i 

| Seal U. S. Board of Tax Appeals. | j 

(Signed) EUGENE BLACljc, 

Member. 

i 

Dated Washington, D. C., Feb. 28,1934. ! 

.id. ! 

I 

Now, March 2, 1934, the foregoing is certified from the 
record as a true copy. 

B. D. GAMBLfi, 

Clerk, U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Nb. 6182. 
Newaygo Portland Cement Company, Petitioner, \rs. Guy 
T. Helvering, Commissioner of Internal Revenue.! Court 
of Appeals, District of Columbia. Filed Mar. Jj), 1934. 
Ilenrv W. Hodges, Clerk. i 
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IX THE 


(Court of Appeals 

of ufe Sistrxrt of (Columbia. 

January Term, 1034. 

No. 6182. 


Newaygo Portland Cement Company, 


Petitioned, 


Guy T. Helvering, Commissioner of 
Internal Revenue, 

Respondent. 


BRIEF FOR PETITIONER. 


PRELIMINARY STATEMENT. 

I 

| 

This is a petition to review an order of thq 
United States Board of Tax Appeals holding that 
there is a deficiency in petitioner's 1023 income 
taxes in the amount of §8,370.05. (Only part qf 
the deficiency is here contested.) The order wajs 
entered on August 28, 1033 (R. 44) based on ap 
opinion promulgated April 6, 1033 (R. 29) and 
reported in 27 B. T. A. 08 (modified May 22, 103(3 
as to a phase not here material) (R. 47). The 
petition for review was filed November 23, 193{3 
(R. 44). 

The case comes to this court by stipulation pur¬ 
suant to Sec. 1002 (d) of the Revenue Act of 192$, 
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entered into between the parties on November 20, 
1933 (R. 44). 


QUESTION PEESENTED. 

Only one question is presented: the amount of 
interest expense petitioner- is entitled to deduct 
for 1923 with respect to obligations arising from 
a contract with Manitowoc Portland Cement Com¬ 
pany. Petitioner deducted in the first instance 
$10,206.43. The Commissioner made no change 
in this respect. It claimed an additional deduc¬ 
tion of |41,230.79 before the Board, but its claim 
was not allowed. 

ERRORS RELIED UPON. 

In the petition for review, seven errors are as¬ 
signed (R. 47-48). At the time the record on 
appeal was being perfected, and the stipulation 
negotiated bringing the matter to this court, peti¬ 
tioner informally advised respondent that it would 
not press assigned errors 1 to 3 inclusive. Peti¬ 
tioner now formally makes that a matter of record. 
Assigned errors 4 to 7 deal with the interest 
situation and converge upon the one basic ques¬ 
tion previously stated. The assignments are not 
set out in detail to avoid needless repetition. In¬ 
stead they are incorporated here by reference. 

APPLICABLE STATUTES. 

Sec. 214 (a) (2) of the Revenue Act of 1921 is 
in point. Insofar as here material it provides 
that there shall be allowed as a deduction: 

“All interest paid or accrued within the 
taxable year on indebtedness, * * 
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I 

i 

I 

l 
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Sec. 200 (4) of the Revenue Act of 1921 pro^ 
vides that deductions and credits allowed bv the 
statute shall be taken for the year “paid or acf 
crued** depending upon the method of accounting 
employed. 

i 

Art. Ill of Reg. 02 provides in part as follows: 

“A taxpayer has the right to deduct all 
authorized allowances, and it follows that 
if he does not within anv vear deduct cer[ 
tain of his expenses, losses, interest, taxes; 
or other charges, he can not deduct then! 
from the income of the next or anv succeed!- 
ing vear/* 

i 

THE FACTS. 

The facts were all stipulated (R. 49). The 
salient features are as follows: 

Petitioner was engaged in the manufacture and 
sale of cement (R. 12, 16). The Manitowoc Port¬ 
land Cement Company (referred to hereafter as 
Manitowoc) a customer of petitioner's for limd- 
stone (R. 55) needed some money to finance thj? 
construction of a new building (R. 52). Peti¬ 
tioner was willing to finance the project, and on 
June 2, 1923, an agreement was entered into be¬ 
tween both parties (R. 51), as a result of which 
Manitowoc agreed to buy from petitioner all itj$ 
limestone requirements for fifteen years thereafter 
(R. 56). Petitioner in turn, immediately bought 
§1,500,000 bonds of Manitowoc dated June 2. 192:}, 
at 88 (R. 53, 55). This made the purchase prick 
for the bonds $1,320,000 (R. 53). The bonds were 

i 

delivered immediately to petitioner (R. 55). Peti¬ 
tioner was to. and did, pay for the bonds as th^ 
construction work progressed (R. 50), the ar¬ 
rangement being that Manitowoc was to pay tli^ 

j 

i 

I 

i 

I 





first §500,000 of construction cost, and thereafter 
petitioner was to pay the additional cost of con¬ 
struction up to §1,5-0.000 (R. 54). 

Petitioner's obligation to pay the $1,320,000 was 
freed reyardless of the time or cost of the con¬ 
struction, in that the agreement provided that if 
the additional cost of const ruction did not come 
to $ 1.320,000, petitioner was to pay the difference 
to Manitowoc on the completion of the building 
(R. 54). ! It also provided that if Manitowoc 
failed to go ahead with the construction, or un¬ 
reasonably delayed in doing so, petitioner could 
see through the work itself for the account of 
Manitowoc (R. 54). 

As to the interest—the phase here material— 
it was provided that petitioner's obligation to 
make the payments to Manitowoc, as aforesaid, 
were to bear interest at 7% from June 2, 1925 
(R. 55). (This was but natural if equality was 
to be maintained, since petitioner was receiving 
interest on the Manitowoc bonds from June 2, 
1925—R. 55.) The interest provision is contained 
in paragraph 9 of the agreement, and reads as 
follows {R. 55) : 

“9. It is understood and agreed between 
the parties that the promise of the Newaygo 
Company, hereby made, to pay to the Mani¬ 
towoc Company the total sum of §1,520.000 
for all of the bonds of the Manitowoc Com¬ 
pany hereinbefore described shall be ac¬ 
cepted by the Manitowoc Company as full 
consideration for the immediate issue of 
all of said bonds and for the immediate 
delivery of the same to the Xewavgo Com- 
pany, even though the Newaygo Company 
will actually pay said total sum in install¬ 
ments. from time to time, as the work 
progresses in the manner hereinbefore stipu- 
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lated; and for the purpose of adjusting thfi 
matter of interest on said bonds , /row the 
date thereof, to-icit: June 2, 1923, to thb 
several dates when the Newaygo Company 
shall hereafter pay said installments tf) 
the Manitowoc* Company, it is further 
agreed that the Newaygo Company will 
enter on its books a credit to the Mani¬ 
towoc Company representing the amount qf 
interest at 7% per annum on the amount 
of each installment paid by the Newaygo 
Company, reckoned from June 2, 1923, to 
the date of such payment, and that tlije 
total amount of interest credits so entered 
shall be paid by the Newaygo Company tjo 
the Manitowoc Company when the neiv 
cement manufacturing plant of the lattejr 
company shall have been fully erected and 
completed.*' (Italics Supplied.) 


In 1923, petitioner paid Manitowoc $302,330.Ij2 
against the purchase price of the bonds (R. 50 j. 
This left a balance due at December 31, 192^, 
on the original §1,820,000 of $1,017.649.SS (R. 50j. 
Petitioner accrued on its books $10,206.43 repre¬ 
senting only the 7 c /c interest on the $302,330,112 
from June 2, 1923 to the dates the $302,330.l|2 
were paid (R. 50). No interest was accrued by 
it or deducted in the 1923 return with respect 
to the balance owing of §1,017,649.88 (R. 50), 

on which interest would eventuallv have to be 

* 

paid from June 2, 1923 to whatever dates subse¬ 
quent to 1923 the $1,017,649.88 was liquidated 
(R. 55). 

The $1,017,649.8S was paid in 1924, and with 
it $69,403.70 for interest (R. 50). Of the §6^,- 
430.70, the amount of $10,206.43 represented tbe 
interest accrued in 1923 on the $302,330.12 of 
payments made in that year, $41,230.79 repre¬ 
sented interest on the $1,017,649.88 from June 




2, 1023 to December 31, 1023. and $17,000.48 
represented interest on the unpaid balance from 
January 1, 1024 to the respective dates of pay¬ 
ment in 1024 in the liquidation of the $1,017,- 
640.88 <R. 50, 51). 

Petitioner's returns were on the accrual basis 
for 1023 (R. 50). In preparing its 1023 return, 
it deducted for interest accrued only the $10,- 
206.43 (R: 50). It made no deduction for the 
$41,230.70 applicable to 1023 (R. 50). On the 
other hand, in 1024. it deducted $59,197.20 for 
interest consisting of the $41,230.70, plus the 
$17,066.48 of interest applicable to 1024 (R. 50). 
Respondent made no changes in this respect 
(R. 50). 


ARGUMENT. 

/. 

The Additional Interest Is Deductible In 1923, 
And Only In That Year . 

Interest is a payment for the use of money. 
It is an expense which accrues ratably over an 
elapsed period of time. Cumberland Class Manu¬ 
facturing Co ., 2 B. T. A. 1122: Saner-Ragtcy 
Lumber Co ., 3 B. T. A. 027. It is deductible as 
it accrues and not when paid, by a taxpayer on 
the accrual basis. Xorth Wayne Tool Co., 2 B. 
T. A. 366: Corns loch-Castle Store Co ., 4 B. T. A. 
114; HUjginbotham-Bailey-Logan Co., S B. T. A. 
566. A taxpayer on the accrual basis may not 
deduct in one year interest paid in that year 
which accrued and became a liability in a pre¬ 
ceding year, though not accrued on its books in the 
preceding year. He can take the deduction only in 
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the year of accrual. McIntosh <£• Seymour Cor¬ 
poration, 2 B. T. A. 953. j 

Petitioner violated all these principles in tjhe 
way it recorded and returned the interest itejns 
in question. It gave effect only to the interest 
accrued on the items of principal paid, and then 
only to the dates of payment. It ignored entirely 
the accrued interest on the unpaid principal, 
although the unpaid amount bore interest under 
the contract. The anomalous result was that jas 
the principal amount was being reduced by pay- 

i 

ments, the interest accrual was being increased 
in amount, for each payment carried with it in¬ 
terest from June 2, 1923, and the further awjav 
the payment was from that date, the larger did 
petitioner make the accrual. No segregation was 
made of the part of the interest applicable | to 
1923 and the part applicable to 1924. It was ^11 
run into 1924, which, of course, is a violent 
affront to accrual accounting. 

Petitioner worked on the erroneous notion that 
interest accrued only as the time for payment i of 
principal ripened. The cases just referred j to 
point out to petitioner the fallacy of its bookkeep¬ 
ing. Time for payment, and necessity for pay¬ 
ment regardless of time, are two different con¬ 
cepts. Only the latter is significant in accrual 
accounting. Once the liability is fixed it has jac- 
erued, regardless of when it will be liquidated | by 
payment. 

There is, of course, no gainsaying that the lia¬ 
bility for interest on the unpaid amount was fixed 
and certain in 1923. The contract clearly made 
it so. (It is here that the Board “went ollt\) 
Petitioner right then and there, at the time | of 
executing the contract, bought the bonds for 
$1,320,000. It therefore had to pay for them, ;jnd 
in that amount. There could be no contingeUcv 
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about that. The time for payment (as distin¬ 
guished from the obligation to pay) was to dove¬ 
tail with construction progress. The interest 
obligation likewise immediately accrued, though 
again the time for its payment was deferred in 
the same way as payments of principal. There 
was no getting away from both principal and in¬ 
terest obligations. If Manitowoc did not require 
the $1,320,000 for construction purposes, peti¬ 
tioner had to make the payments nevertheless. If 
Manitowoc did not proceed with the building, 
petitioner eould. But regardless of that, having 
bought the bonds and received them, the liability 
for the payment, principal and interest, arose, 
building or no building. The fact is that the 
building tra* erected and the entire amount was 
paid. Though $51,437.22 of interest was applica¬ 
ble to 1923, only $10,206.43 was deducted. That 
is obviously an error, and must be corrected pur¬ 
suant to the principles outlined in the group of 
Board decisions earlier cited. 

The error and its gravity are demonstrable in 
yet another manner. The liability for the $1,320,000 
was incurred in the acquisition of the Manitowoc 
bonds. Petitioner's obligation to pay the purchase 
price, and the Manitowoc bonds it received in ex¬ 
change therefor, both bore interest at 7%. The 
bonds were dated and bore interest from June 2, 
1923. Petitioner being on the accrual basis there¬ 
fore had to report in 1923 as income the interest on 
the bonds from June 2, 1923 to December 31, 1923. 
That amounted to $61,250 (7 months less one 
day). On the other hand, all that it deducted 
by way of interest that was supposed to corre¬ 
spond with the income (except for principal pay¬ 
ments and the difference between the face value 
of the bonds and their cost) was $10,206.43. That 
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is to sav, while the income was reported on t|ie 
basis of the full receipt and accrual flowing from 
the $1,500,000 of bonds, the deduction for interest 
was computed only on $302,330.12, the amoujut 
paid by petitioner in partial liquidation of the 
purchase price. Interest on the unpaid purchase 
price was not figured at all. As a result, though 
the interest expense accrual should have fairly 
closely approximated the income required to jbe 
reported, the income instead was $61,250, whfle 
the deduction was $10,206.43. This is an obvious 

distortion of income that beckons for correction. 

| 

| 

We reach this “Q.E.D." on high authority. 
United State* v. Anderson, 269 U. S. 422, is tjhe 
classic support for the proposition that expenses 
incurred in producing income for a particular 
year should be charged against that year, jin 
the words of the court: 

“It [the accrual basis] was to enable 
taxpayers to keep their books and make 
their returns according to scientific ac¬ 
counting principles, by chary in g agaihst 
income earned daring the taxable period, 
the expenses incurred in and property 'at¬ 
tributable to the process of earning income 
during that period; and indeed, to require 
the tax return to be made on that basis, 
if the taxpayer failed or was unable to 
make the return on a strict receipts gnd 
disbursement basis.” (Italics supplied. 
This will be the case in all quotations |m- 
less otherwise indicated.) 

i 

So in the instant case, the income for the Mani¬ 
towoc bonds resulted and could result only from 
the purchase of the bonds. In the purchase, 
petitioner incurred the obligation to pay interest 
on the full unpaid purchase price. Without t 
interest cost, there would not have been the 

i 

j 

i 
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terest income. The contract unmistakably wove 
the interlink when it said: 

* * and for the purpose of adjusting 
the matter of interest on said bonds, from 
the date thereof, to-ieit: June 2, 1923, to 
the several dates when the Newaygo Com¬ 
pany shall hereafter pay said installments 
to the Manitowoc Coni])any, it is further 
agreed that the Newaygo Company will en¬ 
ter on its books a credit to the Manitowoc 
Company representing the amount of in¬ 
terest at 7*/< per annum on the amount of 
each installment paid by the Newaygo Com¬ 
pany, reckoned from Jane 2. 1923, to the 
date of such payment, * * *’* 

The interest on the Manitowoc bonds and the in¬ 
terest payments to be made by petitioner went 
hand in hand. The petitioner in its accounting, 
and the Board in its decision, tore them asunder. 
In doing so, they dealt the same violence to the 
law as would be the case biologically if it were 
attempted to separate the Siamese Twins. 

We may again refer to the Anderson case and 

others for corroborative principles and analagous 

precedents. As to the proper time of accrual, the 

Anderson case laid down this vardstick when it 

%/ 

had the question of munitions taxes before it: 

u Onlv a word need be said with reference 
to the contention that the tax upon muni¬ 
tions manufactured and sold in 1916 did 
not accrue until 1917. In a technical legal 
sense it may be argued that a tax does not 
accrue until it has been assessed and be- 
comes due; but it is also true that in ad¬ 
vance of the assessment of a tax, all the 
events may occur which fix the amount of 
the tax and determine the liability of the 
taxpayer to pay it. In this respect, for 
purposes of accounting and of ascertaining 
true income for a given accounting period, 
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the munitions tax here in question did not 

stand on anv different footing than other 
• *» ’ 

accrued expenses appearing on appellee's 
books. In the economic and bookkeeping 
sense with which the statute and Treasury 
decision were concerned, the taxes had ac¬ 
crued." 

In the Anderson ease, a reserve had been set 
up on the books for the amount involved, but t!he 
case did not turn on that fact but solely that t;he 

i 

taxpayer was on the accrual basis. American 
Bronze Powder Mfg. Co. v. United States, 07 Ct. 
Cls. 504. 

i 

i 

j 

Then came the case of American Xational Col v. 
United States, 274 U. S. 99. In that case it was 

held that under the Revenue Act of 1917 the jia- 

| 

bility under an agreement to pay a purchaser! of 
a mortgage note a bonus of one per cent per 
annum during the life of the note in addition! to 
the interest carried by the note may be immedi¬ 
ately accrued as an ordinary and necessary expense 
of doing business by a taxpayer keeping his books 
on an accrual basis, although the total amount 
of the bonus is uncertain because the maker! of 
the note inav pav it in full before maturity. 

The court cited the Anderson case in support! of 
its decision and said in part: i 

**The company's net income for the year 
could not have been rightly determined 
without deducting from the gross income 
represented by the commission notes, the 
obligations which it incurred under the 
bonus contracts , and would not have been 
accurately shown by keeping its booksj or 
making its return on the basis of actjual 
receipts and disbursements. The method 
which it adopted clearly reflected the true 
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income. And, just as the aggregate amount 
of tlie commission note was properly in¬ 
cluded in its gross income for the year— 
although not due and payable until the 
expiration of two years—so, under the doc¬ 
trine of the Anderson case, the total amount 
of the bonus contracts was deductible as 
an expense incurred within the year, al¬ 
though it did not 'accrue' in that year, in 
the sense of becoming then due and pay¬ 
able." 


To the same effect: Lucas v. American Code 
Co., Inc., 280 U. S. 445. 

Cumberland Class Manufacturing Co ., 2 B. T. A. 
1122, is very interesting. In that case the com- 
pany issued its bonds providing among other 
things: 

<»* * * ant ] {j ie company is to have the 
right at its option to defer the payment of 
any and all interest accruing upon the 
bonds of series B until the date of the 
maturity of said bonds, and shall not be 
liable to pay interest upon said interest 
payments so deferred * * 

The Board held that the mere fact that the time 
of payment of interest was deferred, in no way 
diminished the obligation to pay, and that the 
interest accordingly accrued annually whether 
paid or not. Subsequently the taxpayer raised 
the same question in the Court of Claims. That 
court reached the same conclusion as was reached 
by the Board. See 44 Fed. (2d) 455. 

Especially in point is Miller <X- Vidor Lumber 
Co., 15 B. T. A. 948. There, the Board had for 
consideration the case of a corporation which 
had issued several sets of notes, a part of which 
provided that interest was payable upon maturity 


\ 
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of the notes. The date of maturity was April 1, 

1010. The notes were liquidated April 1, 1020, by 

a new series of notes. The taxpayer was on the 

accrual basis and sought to take a deduction in 

1020 for the interest paid by it in that year. The 

Hoard held that the taxpayer could not deduct 

from its gross income for any one year, several 

years' interest upon indebtedness, even though 

the interest was not pavable until the maturity iof 

1 . * * ( 
the indebtedness. This decision was affirmed (p>0 

Fed. (2d) 800) by the Circuit Court of Appeals 

for the Fifth Circuit and certiorari was denijed 

by the United States Supreme Court (282 U. js. 

804 ). The Circuit Court of Appeals in its opinijon 

used the following significant language: 


“In this case the petitioner kept its books 
and made its returns on the accrual basis, 
which reflected true income. The interest 
on the notes was a fixed liability of a defi¬ 
nite amount, ascertainable at the end iof 
each year. While the interest was not pt}id 
annually, and was not due annually, i it 
was earned annually. Each year's interest 
was ratably earned by the use of the prin¬ 
cipal sum in the business of the taxpayer 
during the year of its use. It was an ex¬ 
pense of creating the income for each sepa¬ 
rate year, and the net income of the business 
for a particular year could be ascertained 
only by deducting from gross income (he 
item of annual interest. The year of the 
payment of the interest and the year wlien 
the interest matured have no importance, 
where the accounting is on the accrjial 
basis/’ 


Finally, there is G. C. M. 10384, XI-1 C. B.|49 
where respondent's attorney, after setting out (lie 
foregoing cases and citations, concluded that bpnd 
interest accrues annually and is a deduction for 

* i 

each year even though under the terms of the 

V I 
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bond, payment of interest is discretionary with the 
debtor's board of directors, but where interest 
not paid annually is to l>e paid upon redemption 
or maturity of the bonds. 

And so we fortify confidence in the conclusion 
previously 'reached about the case at bar, and 
particularly the accrual of the additional but not 
deducted or allowed interest amount for 1923. 
The fact that the interest was physically paid or 
was first required to be physically paid in 1924 is 
of no moment in accrual accounting. The obliga- 
tion for the payment was implanted on June 2. 
1923 and had flowered by December 31, 1923 into 
an unescapable liability and expense. 

The Board disallowed the deduction on the 
assumption that the liability was not fixed. We 
have seen that this assumption is subverted by 
the facts. The liability was as definite as definite 
could be. Petitioner was bounden. It owed the 
interest. The only “play-* it had was as to time of 
interest. It is interesting to note that the Con• 
tinental Tie d Lumber case cited by the Board was 
a case where it was held that monies paid a rail¬ 
road in 1923 as compensation for Federal control 
of the road in 1920 was taxable income for lf)20. 
The relation back to the generating source is a 
principle that seeks application here. 

The Board's denial of the deduction obviously 

flew in the face of principles and an avalanche of 

authority. 1 It follows that its decision should 
* 

be reversed. 


II. 

The Principles of Estoppel Have No Applica¬ 
tion Here. 

In the briefs below, respondent sought to 
bludgeon in the question of estoppel as a means 
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of stultifying petitioner's rights. As lie is likojly 
to repeat the performance before this court, it mhy 
be proper, even though anticipatory, to consider 
the matter at this time. It will be found that 


the shield is flimsy and cannot stand in the way 
of petitioner's irresistible advance to favorable 
judgment. 


First of all, even assuming there were a faetijal 
background for estoppel—an assumption thor¬ 
oughly routed by the record—estoppel is a matter 
of defense, and must be affirmatively and spe¬ 
cifically pleaded and proven. This has been 
so frequently adjudicated, as to defy selective 
citation. A few cases will be cited at randopi: 
Grouf v. State National Bank, 40 Fed. (dd) 
2, 7 (C. C. A. 8); New York Life Insurance 
Company v. Beefs, 19 Fed. (2d) 781, 785 (C. jC. 

A. 8); Tide Water Oil Company, 29 B. T. |A. 
Xo. 212, p. 15; Package Machinery Company, 2S 

B. T. A. 980, 988; Brooklyn City Railroad Com¬ 
pany, 27 B. T. A. 77, 82: Ask in <(• Marine Company, 
20 B. T. A. 409, 410; Sunset Lumber Company v. 
Smith, 272 P. 1008 (Cal.). The rule is epitomised 
in 10 RCL 842 as follows: 

“The general rule now obtaining is tliat 
estoppel to be available on the trial mpst 
be specially pleaded when there has bpen 
an opportunity for so doing, and if a party 
who has an opportunity to plead an estoppel 
upon which he relies, fails to do so, ijnd 
goes to issue on his opponent's pleadings,! he 
thereby waives the estoppel and puts ^he 
matter at large. Or, if from the nature; of 
the case, it cannot be properly pleaded but 
goes rather to the admissibility of evidence, 
it should be made the basis of an objection 
to such evidence, and if not then invoked 
it is waived.” 
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Not only must estoppel be pleaded, but it must 
also be pleaded with the greatest of particularity 
and precision. 

‘•As an estoppel in pais may operate to 
exclude the truth, it should be pleaded with 
certainty in every particular, and the facts 
are to be set forth with great particularity 
and precision, leaving nothing to intend- 
ment." 10 ROL 842. 

Here the facts were stipulated. There was not 
the slightest “peep" from respondent about estop¬ 
pel at the trial. Years after the trial and the 
briefing of the case, respondent sought to turn 
back the flight of time bv retroactive amendment 
of his answer so as to plead estoppel. The Board 
properly said “nay" to such dilatory change of 
front (R. 22). The point is that it was not 
pleaded. No evidence was directed to it by either 
side, and hence, no occasion or opportunity af¬ 
forded for rebuttal. It was therefore without the 
sphere of judicial cognizance. Reynold# v. Stock- 
ton. 140 U. S. 254, 268. 


However, we need not rest upon the pleadings 
alone in warding otf this misguided assault. Re¬ 
spondent would fare no letter even if estoppel 
had been raised by the pleadings, because the prin¬ 
ciples of the estoppel just don't begin to be nur¬ 
tured by the facts and circumstances of this case. 
Estoppels are of various breeds. None of them 
sit well with the courts. That is, they are not 
favored by the law and will be disregarded unless 
clearly established. Naumkeag Steam Cotton 
Company v. United States , 2 Fed. Supp. 126 (Ct. 
Cls.) ; Jewell v. Xulnt, 155 N. W. 174, 1S4 (la.). 
The duty rests upon the one invoking the theory 
to establish all the requisite ingredients. 



The type of estoppel raised by respondent is 
of the equitable variety (sometimes also called 

i 

quasi-estoppel). The coordination of events and 
circumstances that must be presented to work 
this kind of estoppel, has been frequently declared. 
See Dickerson v. Col grove, 100 U. S. 578; Ask in 
d Marine , supra. For a well rounded general 
statement of the applicable principles, let us agajin 
betake ourselves to 10 Ruling Case of Law, tl|is 
time to pages 601-602: 

| 

“Equitable estoppel is where a person is 
held to a representation made or a position 
assumed where otherwise inequitable conse¬ 
quences would result to another, who hav¬ 
ing the right to do so under all the circum¬ 
stances of the case, has in good faith relied 
thereon. 

There must have been either an intent |to 
deceive, or such gross negligence as to 
amount to constructive fraud, or admission, 
declaration or conduct, intended or calcu¬ 
lated, or such as might reasonably halve 
been expected to influence the conduct of 
the other party. 

But an act or declaration made in good 
faith, the injurious result of which could 
not have been foreseen or anticipated |>v 
ordinary forecast, ought not to operate as 
an estoppel, although injury results there¬ 
from to a third party." 


Note that there must be (1) a misrepresentation 
(2) of material fact (3) in bad faith (4) with 
intent to mislead (5) while the other fellow doesn't 


know or is without readv means of knowing t|he 

• f I 

facts (6) and as a result is actually misled (7) 


to his disadvantage. 


Respondent is “out” on all counts. Where ahd 
what has petitioner misrepresented? The parties 



IS 


are in agreement as to the facts as they always 
have been. Petitioner on the strength of the facts 
may have drawn erroneous conclusions as to the 
tax law operating on them, and the amount of 
interest deductible in the different years, but it 
would be a travesty upon common sense to say 
that respondent—the guardian angel of that law— 
could have been “fooled" by that. Besides, estop¬ 
pels require that “the error originate in a state¬ 
ment of fact, and not in an opinion or statement 
of law". I'nii r<l SI (tics v. N. F. Scoii cC* Sons, Inc., 


242 (\ <\ II. 1)624, 1)627 (C. C. A. 1, March 14, 
11)24); Brooklyn City Railroad Co., supra. 

Certainly there is no basis for impugning the 
good faith of petitioner or libeling it with the 
claim that there was any intent to mislead. But 
even were that the case, respondent had the op¬ 
portunity of knowing all the facts. The deficiency 
letter shows that respondent made an audit of 
petitioner's 1922 return. There is no complaint 
that any records or facts were kept from respond¬ 
ent. It must be assumed that his agents acquitted 
themselves of their duties properly and knew all 
about the interest situation. He knew, or should 
have known, how much interest was deductible 
in 11)22. If, therefore, the stench of had faith were 
to be traced at all. it would lead us to respondent's 
door, as he presumably not only knew the facts, 
but also'the law, and yet refrained from candidly 
disclosing to petitioner that it had overlooked the 
additional interest deduction for 1922. If estoppel 
is what is to be applied, the application seems to 
be on the other foot! 


Even if somehow an accusing finger could prop¬ 
erly be pointed at petitioner, the record is devoid 
of anything to show that respondent may have 
been misled to his disadvantage. True the inter- 
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est deduction here claimed in 1023 was allowed 

r 

i in 1024, but the law afforded ample opportunity 

for respondent to make the correction through a 

* libel limitation period, and machinery for extend¬ 
ing even that bv waiver. If it be too late now to 
adjust for 1024—and this the record does not show 
—respondent has but himself to chide. He had 

► plenty of time to straighten things out in ljiis 

1 examination of the 1023 return. Instead of beihg 

lulled to sleep by petitioner, he crooned his own 
lullaby and remained dormant until years lat^r, 
„ when bestirred by the Board action. He miist 

now abide the consequences of his own indolence. 

* AVe will return again to this phase of the c^se 
in a later connection. But the Board's opinion 
in Brooklyn Ciiy Railroad, supra is so apposite 
on the general point involved, that it merits qubt- 

r ing here (p. 82-84) : 

, “The question of estoppel was not raised 

in the pleadings and the petitioners were 
r afforded no opportunity to rebut this issue 

or argument. There has heretofore been jno 
suggestion or intimation tiiat this question 

* was involved in this proceeding. * * * No 

evidence was directed to the question |bv 
either side. The defense of estoppel mfist 

» rest upon facts and not upon argument 

alone. In the first place, there is no evi¬ 
dence to indicate that there has been! a 
false representation concerning material 
facts. * * * It may well be that the peti- 
i tioner filed its return upon the calendar 

year basis because of a misunderstanding 
4 of the law. Certainly misconstruction j of 

the law, and action based upon a legal 
theory rather than upon a factual theory, 

* would not constitute a false representation 

concerning a material fact. Nor does the 
evidence disclose whether or not the re- 

» spondent was permissibly ignorant of the 
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basis upon which the books and records 
were kept. * * * the tiling of the return 
upon the calendar basis might well have 
been known by the respondent to have been 
erroneous, within such a period of time as 
to enable him to act accordingly so that he 
would not have been prejudiced thereby. 
There is no evidence of this in the record. 
It might well be presumed that when the 
Commissioner sent out his deficiency notice 
he must have ascertained the facts upon 
which lie acted, and must have known or 
was in a position to have known whether 
the return was required to be on the fiscal 
or the calendar vear basis. There is no 
evidence that the Commissioner within the 
statutory period did not have ample oppor¬ 
tunity not only to permit, but to require, 
the return to be tiled upon a proper basis. 
Under the facts he should have required 
fiscal vear returns.*' 


We have now run the gamut of estoppel in¬ 
gredients. None of them impinge on the case at 
bar. though all of them are required to, if estoppel 
is to prevail. 

With the cloak of estoppel gone, respondent may 
possibly shoot wildly at “ratification", “waiver", 
“election", etc. These have been rather actively 
interposed of late against taxpayers' claims. Just 
such thing developed in Tide Water Oil Company , 
supra. There, tax liability was agreed to with 
the taxpayer, on the basis of consolidated returns. 
It developed that under later adjudications, con¬ 
solidated returns were not in order, and the tax¬ 
payer claimed adjustment on the basis of separate 
returns. The situation was such that with sepa¬ 
rate returns, the tax against the company before 
the Board was lower, but the Government was 
not in a position to get the correspondingly higher 
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tax from the other companies because they were 
not before the Board. The Commissioner shouted 
“estoppel", “ratification", “waiver", etc. The fal¬ 
lowing from the Board's decision is of direct 
bearing and we therefore quote at length: i 

“* * * the most that acquiescence br 
ratification can do, and this either may 
under some circumstances do, is to supply 
an element necessary to the estoppel, aijid 
otherwise wanting as r. c/., knowledge bf 
the facts at the time of making a mis¬ 
representation. The respondent has nbt 
established as a fact in this case a ratifi¬ 
cation, an acquiescence, an affirmance, br 
an acceptance of benefits by the petitioner, 
but, even if he had, the mere fact woujld 
be inadequate for his purpose without, ^n 
addition, an estoppel otherwise incom¬ 
plete. * * * 

“Election and waiver have been suggested 
as a basis for estopping the petitioner. In 
order to be bound by his election a parity 
must have had a right to elect and mqst 
have made an election with knowledge of 
his rights upon which the other party prop¬ 
erly relied. The necessary right to elect, 
the election, and reliance are all abse|nt 
in this case. * * * The taxing statute gave 
no such election. * * * 

“Furthermore, we can not believe that 
the Commissioner of Internal Revenue, [in 
a matter of such importance as this reliled 
upon the taxpayer's interpretation of the 
statute rather than upon his own. Tjlie 
Commissioner has misinterpreted the law, 
he has failed to determine a separate de¬ 
ficiency against Tidal and its subsidiaries 
within the statutory period, and he argijes 
that as a result of these two things, he Will 
be unable to collect the taxes rightfully 
due from Tidal and its subsidiaries except 
by having the Board determine an incor¬ 
rect deficiency against the petitioner. The 
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Commissioner's interpretation of the statute 
and his failure to proceed timely against 
Tidal were matters entirely within his own 
control, and involved functions peculiar to 
him rather than to the taxpayers. He will 
not he heard to complain that he was in¬ 
duced to act as he did because he listened 
to the taxpayers* contention that they were 
affiliated under the law. Cf. South Ottawa 
v. Perkins, 94 V. S. 260, 269: United States 
Trust Co. of Xeir York, supra. Each party 
made the same mistake in interpreting the 
law. But the petitioner's interpretation 
was not binding and therefore its error 
was unimportant. James Couzens. supra. 
Any loss of tax results from the Commis¬ 
sioner's error. He can not by his own 
error of law estop another. United States 
v. Hod sou. 10 Wall. 395, 409: Essex Coal 
Co. v. Commissioner , 39 Fed. (2d) 892, 
894-89.*). Cf. Roekicood v. United States, 
39 Fed. (2d) 984. 

...» * * The taxpayers did not need to 
caution or coddle the Commissioner. It is 
true that thev believed and urged that a 
determination upon a consolidated basis 
would be proper. But the Commissioner 
was not only free to take a different view 
and to proceed in accordance with the law, 
but was duty-bound to think and act for 
himself. [Citing cases.] The Commis¬ 
sioner frequently corrects his interpreta¬ 
tion of the taxing statutes. The petitioner 
could likewise abandon its interpretation 
of the law and adopt the correct one. * * * 

‘•Whatever doctrine analogous to estoppel 
the respondent would invoke, it must be 
founded upon some act or omission of the 
petitioner for which in equity it should be 
held to account. The equities must be 
strong enough to overshadow the law. 
There is here no suggestion of fraud, un¬ 
truthfulness, concealment, misrepresenta¬ 
tion, omission, negligence, violation of 
duty, or unfair conduct on the part of the 
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petitioner. It was no more the author of 
the misfortune than was the Commissioner. 
The latter was in as good a position bs 
the former to make all proper decisions. 
Thus, in this case there is no occasion ft>r 
applying either the doctrine of estoppel 
or any doctrine analogous thereto.” 

i 

i 

Estoppel and its like, are then in strange arid 
uncomfortable surroundings when seeking admit¬ 
tance into the present foreign climes. Whatever 
may be its pasture, it strikes barren land here. 
All that is involved in the instant case is that 
petitioner says it is entitled to an interest de¬ 
duction in 1923. Respondent's complaint is that 
he erroneously allowed part of that deduction in 
1924. Surely we are long past the point wlijn 
we have to be reminded of the ingrained principle 
about each vear standing on its own footing and 
being a law unto itself. Chicago Frog and Sir itch 
Co. v. United States , 68 Ct. Cls. 186. Cert, denied 
280 U. S. 579. “The line is drawn sharply to 
mark off one tax period from another." IIel rering 
v. National Contracting Co., 343 C. C. TI. 9504 
(C. C. A. 8, Feb. 19, 1934). j 

I 

i 

What matter the career of a tax case in othqr 
vears. It is the vear in issue that counts. Cases 

4 4 , | 

have previously been referred to on this score. 

“We cannot authorize the erroneous com¬ 
puting* of income in the taxable year be¬ 
cause of erroneous accounting in a previous 
vear.” 

i 

said the Board in Escanaba and Lake Superior 
Railroad Company, 24 B. T. A. 412, 417, citing 
several other Board decisions for the same propo¬ 
sition. So also,—and this is precisely in point—f 
CentraJ Bank Block Association, 19 B. T. A. 1183, 


i 

i 
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1186, where the Board, citing also Liberty Insur¬ 
ance BanJ:, 14 B. T. A. 1428, declared: 

“the fact that the Petitioner in good 
faith, erroneously claimed and was er¬ 
roneously allowed a deduction for 1022 and 
102;! cannot operate to bar its right to 
proper deductions in subsequent taxable 
years." 


Respondent laments over the statute of limi¬ 
tations as applied to the “other years". Then 
let him regale himself with the following quota¬ 
tion from American Cigar Company, 21 B. T. A. 
404. 498 where the situation was the other way 
around, and the taxpayer “stung" twice: 

“The situation is not changed by the fact 
that the statute of limitations on refunds 
for prior years will prevent the taxpayer 
from getting anv deduction on account of 
these additional taxes." (Citing four 
other Board cases). 

To the same el feet see American Textile Woolen 
Company , 23 B. T. A. 670, 697-698. 

A recent case where the Government was un¬ 
abashed in collecting twice is Biyeloir v. Boicers, 
343 C. C. H. 9408 (C. C. A. 2, Feb. 5, 1934). 
There, a taxpayer reported stock dividends as in¬ 
come. being required to do so under the law as it 
then stood. When he sold the stock, lie figured 
as its cost the amount of income previously re¬ 
ported. However, in the meantime, stock divi¬ 
dends were declared not to be income. The court 
held that the amount previously reported as in¬ 
come formed no part of the cost of the stock, the 
duplication in tax being merely unfortunate. 
Some cases where the taxpayer got the double 
benefit are Fairmont Home Furniture Company, 
23 B. T. A. 909; Livingston, 18 B. T. A. 1184, 
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1191; United States Merchants cC- Shippers Insur\ 
ance Co., 13 R. T. A. 104, 173. | 

I 

There is also a recent case that should be called 
to attention as it so effectively shows what bef 
conies of the estoppel defense merely because 
double deductions may otherwise be involved), 
Fifth Avenue Uniform Company v. Commissioner, 
343 C. C. H. 9899 (C. C. A. 2, May 7, 1934 )| 
There, the taxpayer in its 1918 and 1919 returns^ 
claimed deductions for amortization. The Com| 
missioner in his audit reduced the amount, and 
allocated all to 1918. After the statute of limi| 
tations on 1918 had run, the taxpayer in his 1919 
case before the Board, claimed as being applicable* 
to the 1919 part of the amortization deduction 
previously allowed for 1918. The Board disal¬ 
lowed the claim. The Second Circuit reversedj. 
The Government urged that the taxpayer shoulej 
be estopped so as to prevent getting a doublet 
deduction. The court held estoppel to be inapt 
plicable as there was no misleading. 

In the same path is San Joaquin Light cG Poiref 
Corporation V. McLaughlin , 65 Fed. (2d) G7f 
(C. C. A. 9), so much like our own ease, inf 
voicing as it did a deduction for bond discount 
in 1922 that had been allowed in a later year!. 
The court in allowing the claim, said: | 

“In this action we are not concerned with 
subsequent tax years. Neither the Governi- 
ment nor the taxpayer is estopped witli 
relation thereto.” 

Note too, what the Board said in the Tide Water 
Oil case, supra , with respect to respondent's bd- 
moanings that for the taxpayer to prevail, income 
would escape untaxed (p. 13) : 

“But it is urged that the facts before 
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us present a situation which requires, if 
not by estoppel in pais, then on some analo¬ 
gous principle of equity, that the petitioner 
he held to its original position in regard 
to affiliation in order to prevent an in¬ 
justice being done. The alleged injustice 
is that tax on Tidal's income will not be 
collected. The precise principle upon which 
this argument rests has not been made 

clear to us and our discussion must briefly 

• 

cover a rather large Held. Numerous gen- 
oral statements made bv various courts 

4 . 

and writers have been separated from their 
context and quoted by the respondent as 
authority for the proposition that a person 
with full knowledge of tlie facts may not 
act in a manner inconsistent with his 
former position to the injury of another. 
Taken, as they should be (Sorthern Sat . 
Hank v. Porter Toirnship, 110 T\ S. (JOS, 
615), in connection with the case or con¬ 
text in which these expressions were used, 

thev form no authority for the decision of 
• • 

this case. The Commissioner frequently 
takes inconsistent positions to the sorrow 
of taxpayers. See discussion of Moran 
case in American Security <G Trust Co. v. 

'fait. - Fed. (2d)-- (Dec. i), 1033). 

In*the case of James Couzcns , 11 B. T. A. 
1040, the Board refused to hold that one 
Commissioner was estopped by his pre¬ 
decessor's statements to taxpayers, point¬ 
ing out that the taxpayer has full oppor¬ 
tunity to have his tax liability determined 
%/ 1 

bv the standards of the statute and the 
%> 

abandonment of that test for one of the 
ethics or morals of the conduct of one of 
the interested parties would have to be 
deferred for an exceptional case. * * * 
Y\'e should be equally circumspect when 
the parties are reversed.” 

The cases are illustrative of the fact that equi¬ 
ties cannot enter into tax determination. It is 
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i 

I 
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the cold steel of the law that must goverp. 
Pictorial Review Co., 26 13. T. A. 472. 


i 


There is yet another and deeply fundamental 
consideration that brings us to the same goa'. 
The statute sets forth a time and manner for 

i 

correction of errors. Whether it be the Govern¬ 
ment or the taxpayer that makes the error or i8 
responsible for it, is immaterial. The one can 
additionally assess; the other obtain refund. Re¬ 
spondent would subvert this by depriving the tax¬ 
payer of the corrective procedure merely because 
the taxpayer may have been first at fault. Tliip 
cannot be done. In Shaw v. United Slates, 49 
Fed. (2d) 628 (I). C. Ill.), a corporate return was 
filed, though unknown to the president and soli 1 
stockholder the corporate charter had expired. A 
refund was later sought because of it. The Gov!- 
vrnment urged estoppel. Said the court: 


“It was urged for the defendant, that 
since the plaintiff in case Xo. 36,982, undei* 
mistake, assumed that the business was 
still incorporated, and filed corporation rej- 
turns for the years 1919 and 1920, she i^ 
now estopped to show the error. Clearly^ 
a taxpayer is not precluded from recover!- 
ing taxes erroneously assessed and collected!, 
merely because the error was in whole or 
in part his own. The Statute authorize^ 
refund of all overpayments of income taxesk 
upon claims being filed, no matter how the 
error in tax determination arose. Sectiop 
284, Revenue Act of 1926.” 

i 

Finally, let us examine the implications of the 
estoppel proposal to see where it would lead' 
Under respondent’s view, if the Commissioner in 
auditing a return of the taxpayer found an iteip 
erroneously reported, and it was to the Governf 
ment'S advantage to leave it alone, all the Com} 


I 


missioner need do is sit idly by and not say a 
word. If the taxpayer later became aware of the 
situation and claimed an adjustment, respondent 
would be heard to declare, “I said nothing. Now 
you keep quiet". In effect, it would thus be pos¬ 
sible for the taxpayer and the Government to 
consider as income or a deduction for a particular 
year, items that the law said clearly were not so; 
and vet in derogation of the law both would be 
able, in fact have to, stand their ground. Such 
unsavory situation must be frowned on. This is 
a government of law, not of men. 

Again we rejoin forces with the conclusion pre¬ 
viously and inescapably drawn that estoppel or 
any correlative equitable defense can find no 
haven here. 


CONCLUSION. 

The law clearly requires that the additional 
interest expense involved in this case be deducted 
and allowed for 1923. There is no basis for in¬ 
voking principles of estoppel. 

Wherefore, petitioner submits that the decision 
of the Board be reversed. 


June, 1934. 


J. S. Skid man. 
Counsel for Petitioner . 
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ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 
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OPINION BELOW 


i 

I 

| 
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The only previous opinion is that of the Uhited 
States Board of Tax Appeals (R. 39-43) which is 
reported in 27 B.T.A. 1097. i 


JURISDICTION 

I 

This appeal involves income taxes for the ^ear 
1923 and is taken from an order of redetermination 
entered August 28, 1933 (R. 43-44). The appeal 
is brought to this Court by a petition for reyiew 


2 


filed November 23, 1933 (R. 44-49), pursuant to 
the provisions of the Revenue Act of 1926, c. 27, 44 
Stat. 9, 109-110, Sections 1001, 1002, and 1003, as 
amended bv Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

The petitioner claimed an interest deduction of 
$41,230.78 on its return filed for 1924 and the Com¬ 
missioner allowed it. The petitioner now seeks to 
deduct this item in its return for 1923. The ques¬ 
tion is whether this item is deductible in the return 
for 1923 as a liability which accrued in that vear. 

V 4/ 

STATUTES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 200. That when used in this title— 
***** 

(4) The term “paid”, for the purposes of 
the deductions and credits under this title, 
means “paid or accrued” or “paid or in¬ 
curred”, and the terms “paid or incurred” 

and “paid or accrued” shall be construed 
according to the method of accounting upon 

the basis of which the net income is com¬ 
puted under section 212; * * * 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 
***** 

(2) All interest paid or accrued within the 
taxable year on indebtedness, * * *. 


STATEMENT 


The pertinent facts found by the Board are as 
follows (R. 31, 36-38): 

Petitioner is a corporation organized and exist¬ 
ing under the laws of the State of Michigan, With 
its principal office and place of business at | Ne¬ 
waygo, Michigan. j 

On June 2, 1923, petitioner entered into a bon- 
tract with the Manitowoc Portland Cement Com¬ 
pany, hereinafter called the 4 ‘Manitowoc Com- 
pany”, wherein petitioner agreed to purchase ^11 of 
the bond issue of the Manitowoc Company, consist¬ 
ing of “300 bonds in the principal sum of $5,0()0.00 
each, all bearing date as of June 2,1923, all matur¬ 
ing June 1,1938, and all bearing interest at the'rate 
of 7% per annum payable semiannually on the first 
days of June and December in each year”, at a price 
of 88 per cent of the par value thereof or the sum of 
$1,320,000, to be paid the Manitowoc Company from 
time to time as construction work on the Mani- 

I 

towoc Company’s new cement 
progressed. The contract in * 

(R. 37) : 

All of said payments to be upon certificates 
signed by the construction engineer, each of Which 
certificates shall state (1) the total amount ex¬ 
pended up to the date of the last prior certificate in 
and about said construction work, and (2) the addi¬ 
tional amount expended since the date of the last 

I 

prior certificate and up to the date of such certifi¬ 
cate in and about said construction work; it tyeing 


manufacturing ]|lant 
hat respect provided 
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the intent of the parties that payment by the 
Newaygo Company to the Manitowoc Company of 
portions of the total sum of $1,320,000 shall be in 
each case in an amount equal to the additional ex¬ 
penditure so certified to by the construction engi¬ 
neer. Any part of said total sum remaining in the 
hands of the Newaygo Company when said new 
cement manufacturing plant shall have been fully 
erected and completed shall be forthwith paid by 
the Newaygo Company to the Manitowoc Company. 

Paragraph 9 of the agreement provided as 
follows (R. 37-38): 

It is understood and agreed between the parties 
that the promise of the Newaygo Company, hereby 
made, to pay to the Manitowoc Company the total 
sum of $1,320,000 for all of the bonds of the Manito¬ 
woc Company hereinbefore described shall be ac¬ 
cepted by the Manitowoc Company as full consider¬ 
ation for the immediate issue of all of said bonds 
and for the immediate deliverv of the same to the 
Newaygo Company, even though the Newaygo 
Company will actually pay said total sum in install¬ 
ments, from time to time, as the work progresses 
in the manner hereinbefore stipulated; and for the 
purpose of adjusting the matter of interest on said 
bonds, from the date thereof, to wit: June 2, 1923, 
to the several dates when the Newaygo Company 
shall hereafter pay said installments to the Manito¬ 
woc Company, it is further agreed that the Ne¬ 
waygo Company will enter on its books a credit to 
the Manitowoc Company representing the amount 
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of interest at 7% per annum on the amount of i each 
installment paid by the Newaygo Company, reck¬ 
oned from June 2,1923, to the date of such payment, 
and that the total amount of interest credits so 
entered shall be paid by the Newaygo Company to 
the Manitowoc Company when the new ce^nent 


manufacturing plant of the latter company jshall 
have been fully erected and completed. 

Petitioner paid the $1,320,000 to the Manitowoc 


Company on the following dates (R. 38): 

1923: 

November 12_ 

December 3_ 

1924: 

January 5_ 

January 20_ 

February 29_ 

March 22_ 

April 26_ 

May 26_ 

June 2S_ 


$150,779.95 

i 

15^,550.17 

14<|.52S.53 

154.S93.25 

164.090.64 

153,131.20 

133.124.06 

119,053.77 

S-4.9S5.99 


August IS 


60.S62.44 


Total_1.320.000.00 

I 

The account on petitioner’s books called “ Mani¬ 
towoc Portland Cement Company (Accts. [Pay¬ 
able)” showed a credit balance at December 31, 
1923, of $1,017,669.88. j 

i 

On December 31, 1923, the petitioner accrued on 

i 

its books $10,206.43 for interest payable to the Man¬ 
itowoc Company on the $150,779.95 and $151,550.17 
(being 7 percent for 164 days on $150,779.95 and 7 
percent for 188 days on $151,550.17). j 

In 1924 petitioner accrued on its books ancl de¬ 
ducted in its 1924 income-tax return, $59,197.27 for 
interest payable to the Manitowoc Company op the 

i 

i 

i 

i 

i 

\ ! 

i 
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eight payments that were made by petitioner to the 
Manitowoc Company in 1924 as set forth above. 
The respondent made no change in respect of such 
deduction. 

On October 15,1924, petitioner liquidated the ac¬ 
cruals of $10,206.43 and $59,197.27 by a payment to 
the Manitowoc Company of $69,403.70. 

Petitioner prepared its 1923 income-tax return 
on the accrual basis and the respondent approved 
such basis. The onlv deduction for interest claimed 
by petitioner in its return for 1923 with respect to 
the foregoing transactions was the $10,206.43. The 
respondent made no change in this respect. 

The Board held that no liability to pay interest 
accrued against the petitioner in 1923 other than 
the $10,206.43 which it had accrued on its books. 
The petitioner seeks a review of the Board’s de¬ 
cision. 

ARGUMENT 

The petitioner kept its books and filed its returns 
upon the accrual basis. It seeks to deduct $41,- 

230.79 which it contends it should have accrued 
upon its books as an interest liability on December 
31,1923. The Board held that no such liability be¬ 
came fixed during the vear 1923. 

Keeping books and making returns on the accrual 
basis import that it is the right to receive, and not 
the actual receipt, that determines the inclusion 
of the amount in gross income. Spring City Foun¬ 
dry Co. v. Commissioner, decided by the Supreme 


Court April 30, 1934, not officially reported but 
found in 343 C.C.H., p. 9262. As to deductions 
it is the fixation of the liability to pay and nbt the 
time of payment that governs. United States v. 
Anderson, 269 U.S. 422; American National jC o. v. 
United States, 274 U.S. 99. In the instant case 

i 

there was in 1923 no fixation of a liability to pay 
the interest here claimed as a deduction. j 
By the contract of June 2, 1923 (R. 51-57), the 
petitioner purchased the bonds of the Manitowoc 
Portland Cement Company for $1,320,00(1 All 
the bonds were to be delivered to the petitioner 
but the petitioner was to pay this sum in install¬ 
ments measured by the progress made in the con¬ 
struction of Manitowoc’s additions to its plant. 
Petitioner made two payments in 1923, one on 
November 12 of $150,779.95 and the othpr on 
December 3 of $151,550.17 (R. 50). Pursuant to 
the terms of the contract petitioner computed in¬ 
terest at 7% on the amount of the payments from 
the date of the contract to the date of the payments 
and credited the Manitowoc Company with the sum 
of $10,206.43. The petitioner deducted this ajnount 
from income in its return for 1923 and the Commis¬ 
sioner allowed the deduction. The petitioned seeks 
to deduct an additional interest item of $41,^30.79, 
representing interest at 7% on $1,017,649.$8, the 
balance of the indebtedness, from June 2, 1923, to 
December 31, 1923. j 

It is submitted that under the terms of the con¬ 
tract petitioner’s liability in 1923 to pay interest 
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did not exceed $10,206.43. Paragraph 9 of the 
contract provides (R. 55) : 

9. It is understood and agreed between the 
parties that the promise of the Newaygo 
Company, hereby made, to pay to the Mani¬ 
towoc Company the total sum of $1,320,- 
000.00 for all of the bonds of the Manitowoc 
Company hereinbefore described shall be ac¬ 
cepted by the Manitowoc Company as full 
consideration for the immediate issue of all 
of said bonds and for the immediate delivery 
of the same to the Newaygo Company, even 
though the Newaygo Company will actually 
pay said total sum in installments, from time 
to time, as the work progresses in the man¬ 
ner hereinbefore stipulated; and for the pur¬ 
pose of adjusting the matter of interest on 
said bonds, from the date thereof, to-wit: 

June 2,i 1923, to the several dates when the 
Newaygo Company shall hereafter pay said 
installments to the Manitowoc Company, it 
is further agreed that the Newaygo Com¬ 
pany will enter on its books a credit to the 
Manitowoc Company representing the 
amount of interest at 7% per annum on the 
amount of each installment paid by the 
Newaygo Company, reckoned from June 2, 
1923, to the date of such payment, and that 
the total amount of interest credits so en¬ 
tered shall be paid by the Newaygo Com¬ 
pany to the Manitowoc Company when the 
new cement manufacturing plant of the lat¬ 
ter company shall have been fully erected 
and completed. 


It is clear that interest was to be credited to the 
Manitowoc Company on petitioner’s book^ only 
when an installment on the purchase price bf the 
bonds was paid. The event that fixed the ifiterest 

I 

liability was the installment payment. Thb con- 
tract limited the liability to that extent. Since 
only two installments were paid in 1923, the iiiterest 
thereon was the extent of petitioner’s liability in 
that vear. Under the terms of the contract no in- 
terest could have accrued in 1923 on the unpaid 
principal. The fact that interest on the payments 
was calculated from June 2, 1923, appears tb be of 
no moment. The time of the accrual of the! inter- 

i 

est and not the period over which the interest was 
to be computed controls. In this view, the liability 
to pay interest was not fixed on June 2, 1923, but 
on the day of each installment payment. Though 
petitioner knew on June 2, 1923, that it ultimately 
would pay interest on the entire amount of the 
principal, the obligation to pay it was not fixed 
until payments on the principal were made.! Had 
petitioner set up a reserve on June 2,1923, to guard 
against the necessity of paying the interest, such 
reserve would, in view of the terms of the contract, 
clearly be of a contingent nature except to the ex¬ 
tent of the interest on the installments paid iia 1923. 
Cf. Lucas v. American Code Co.. 280 U.S. 44o; Con- 

i 

tinental Tie & Lumber Co. v. United States, 286 
U.S. 290; North American Oil v. Burnet, 286 U.S. 
417. An accrual will not serve to accelerate a claim 
which is inherently contingent. 
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The cases involving interest on bonds and notes 

present no analogy to the instant case. In those 

cases the interest is a fixed liabilitv of a definite 

* 

amount ascertainable at the end of each year, and 
the year of the payment of the interest and the year 
when the interest matures are of no importance 
where the accounting is upon the accrual basis. For 
this reason the case of Miller ct Vidor Lumber Co . v. 
Commissioner, 39 F. (2d) 890 (C.C.A. 5th), cited 
by the petitioner, is distinguishable. 

It is to be noted that in 1924 petitioner accrued 
on its books and deducted on its 1924 income-tax 
return the same item which it now claimed as a 
deduction for 1923 and that the respondent did not 
disturb this item in the 1924 return (R. 38). An 
additional assessment for 1924 is now barred. In 
Moran v. Commissioner, 67 F. (2d) 601 (C.C.A. 
1st), the Commissioner included as income in the 
year received interest on certificates of deposit 
which the taxpayer contended was constructively 
received in prior years though he had failed to in¬ 
clude it in the returns for such prior years. Addi¬ 
tional assessments for those vears were barred. 

«/ 

The court said that the taxpayer’s conduct in not 
including the interest as it accrued in his early 
returns, evidenced an election on his part to treat it 
as not received until actually collected. Having 
made that election and acted on it in his dealings 
with the Government and having had the benefit of 
that position and rights having become fixed on that 
basis, he should not now be allowed to repudiate 
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I 
! 

the position so definitely taken nor to assert rights 
inconsistent therewith. In Commissioner y. Lib¬ 
erty Bank & Trust Co., 59 F. (2d) 320 (C.C.4- 6th), 
the court said (p. 325) : 

* * * we cannot assent to the view that a 

taxpayer which has been allowed a deduction 
for a debt, on its statement under oaih that 
the debt had been ascertained to be Worth¬ 
less, is not estopped thereafter from denying 
the truth of the statement to the prejudice of 
the Government. 

To the same effect see Askin & Marine j Co. v. 
Commissioner, 66 F. (2d) 776 (C.C.A. 2d). 

Petitioner’s books of account for 1923 arid 1924 
disclosed the extent of petitioner’s liability for 
interest in each year. The limitations in tlfe con¬ 
tract were then heeded. The petitioner should not 
be permitted at this late date, on the facts here pre¬ 
sented, to change its position to the detriment of the 
revenues. 

CONCLUSION 

The decision of the Board is correct and'should 


be affirmed. 


Frank J. Wideman^ 
Assistant Attorney Gerieral. 

Sewall Key, 

John G. Remey, 

Spedal Assistants to the Attorney General. 
August 1934. 
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PETITIONER’S REPLY BRIEF. 


Petitioner files this reply brief in the thought 

that it mav the better crystallize the issues anil 
* • 

facilitate the court’s deliberations. In addition!, 

I 

since the filing of its original brief there have beeiji 
several decisions affecting the issues which should! 
be called to attention. 


THE INTEREST ISSUE. 

Respondent’s contention is effectively epitomized 
in this sentence on page 0 of his brief: “The 
event that fixed the interest liability was the in¬ 
stallment payment”. If the quoted sentence were 
the fact, petitioner would readily abdicate. The 
sentence would accord with the fact if it read: 
“The event that fixed the time for the pay me tit 
of the interest liability was the installment pay¬ 
ment’’. So corrected, the prop and superstructure 
of respondent’s argument fall. 


i 

i 


Petitioner had bought the bonds on .June 2, 
1923 and was obliged to pay the purchase price 
of §1,320,000 with interest from that date. That 
was as fixed and definite as anything could be. 
There was no uncertainty, no contingency about 
the urccxxif // for payment. The purchase price 
had to be paid and with interest on all deferred 
payments. The time for payment of both principal 
and interest was put on an installment basis, 
attuning to the progress of the construction of tin* 
building by Manitowoc. But the occasion for the 
l>ai/men / was implanted at the time of the pur- 
chase of tluf bonds. The interest on the purchase 
price accrued ratably from that date on, regard¬ 
less of the dates of actual payments. 

In a recent case, tremendously weaker on its 
facts for the taxpayer, the Board had occasion to 
adeert to the basic principles here involved. The 
case is that of Brooklyn Radio Sen-ice Cor/o, 31 
B. T. A. No. (>1 (October 9, 1934). Its facts and 
holding are best gleaned from the syllabus which 
follows : 

“A 1 corporation agreed to pay its presi¬ 
dent a salary measured by a percentage of 
its net sales for the taxable year, with the 
understanding that the amount would not 
be paid as long as the corporation was in¬ 
debted to finance companies on account of 
its own insufficiency of working capital or to 
any banks, and in no event until after the 
taxable vear, and with the further under- 
standing that the amount due would be 
subordinated bv him to the indebtedness 
of all other creditors of the corporation. 
Held, while the time of payment was un¬ 
certain, the obligation to pay the salary 
(there having been net sales) was absolute 
and was not a contingent liability; hence, 
the amount was deductible as an ordinary 
and necessary business expense accrued in 
the taxable year." 
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Note that whether the payment would ever he 
made was contingent upon (1) the elimination 
of indebtedness to banks and finance companies, 
and (2) prior satisfaction of other creditors* 
claims. Nevertheless, the Board held that “The! 
amount here in question, however, was not a con¬ 
tingent liability in 1929. The time of payment! 
was uncertain, but that fact does not delav an! 
accrual for income tax purposes." If, with such! 
background, the liability is fixed and does not de- 
lav the accrual, can there be anv doubt about a 
situation as ours, where there are no such corn 
tingencies surrounding the inevitabilitv of the 
liability and its payment? I 


ESTOPPEL. 


Respondent relies on three cases. Examination 
reveals that neither of them is in point. In the 
Moran case, the opinion expressly sets forth that 
it is premised on the fact that the taxpayer ha<jl 
a choice of one or two methods of reporting ini- 
come: namely, actual receipt or constructive re¬ 
ceipt. Having taken one without the disapproval 
of the Commissioner, the taxpayer was properly 
restrained from jumping to the other to play both 
ends against the middle. The case at bar involves 
no element of option. The interest is deductible 

I 

onlv in the vear of accrual. 


In the Libert// Bank «.(♦ Trust Co. and A skin t( : 
Marine Co. cases, the taxpayer had represented ja 
certain statement to be true; namely, that it liajd 
ascertained a debt to be worthless. As the Com¬ 
missioner had taken the taxpayer's word for this, 
the taxpayer was held to the representation, in 
our case there is no question as to facts but rather 
the legal results flowing from the facts, i. c., the 


i 

i 

i 
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vear of the deductibilitv of the interest amounts. 
« • 

When the law rather than the faets is tin* bone 
of contention, estoppel becomes a rank outsider 
in the deliberations. 

Kven if i estoppel could somehow sneak admit¬ 
tance. two cases decided since the tiling of the 
original brief supplement those set forth in the 
original brief in further establishing why estoppel 
would have to be ejected. The Brooklyn ('itjj Rail¬ 
road (’o. case quoted at length petitioner's orig¬ 
inal brief f pp. 18-19) was affirmed by the Second 
Circuit on appeal. 72 Fed. (2d) 274. .Judge 
Learned Hand in the opinion emphasized that an 
affirmative showing must be made by the Com¬ 
missioner when invoking estoppel, including in the 
showing iraaccessihilitv to tin* Commissioner of the 
taxpayer's books and the facts. Xo such showing 
has been made in the present case. 

Then there is the illuminating decision of the 
Board in the Nittfar ('rack Coal <.(• Minimi Co., HI 
I». T. A. Xo. 72 (October 10, 19H4). There, a tax¬ 
payer mistakenly but innocently omitted income 
from its returns for manv rears. The Commis- 
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sioner, although informed for some years of tin 1 
facts, and at no time misinformed, failed to assess 
upon such omitted amounts, but determined a 
deficiency in a later year upon the accumulated 
amounts after the correct assessments for the 
earlier years were barred by the statute of limita¬ 
tions. The taxpayer set up the statute. The Com¬ 
missioner contended the taxpayer was estopped 
from pleading the bar of the statute. The Board 
sustained the taxpayer, pointing out that the Com¬ 
missioner's contention if sound would operate as 
a complete frustration of the statute of limita¬ 
tions set up by Congress. In the absence of fraud 
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or conscious deception, the limitation period could 
not, the Hoard said, give way to an elusive con¬ 
cept of fairness. Hut even if tlle matter of fail*- 
ness were the desideratum, tin* Board declajred 
there still would not be enough to support jtlie 
estoppel argument. The following is pertinent]: 

•‘The petitioner has not misled the i re¬ 
spondent. So far as the evidence shows, 
petitioner has merely tiled erroneous ire- 
turns in which the Commissioner has jac- 
(juiesced. There is no explanation of (the 
error by either side. Both have known jail 
the facts, certainlv since 1922, and we mav 
assume, in the absence of contrary evidence 
at least, that the Commissioner before tjiar 
did his official duty and likewise ascer¬ 
tained them. Cf. Hoi re ring v. Brooklyn 
City R. R . Co,, supra. Perhaps throughput 
the entire period both the taxpayer and 
the Government held a mistaken view] of 
the legal theory or proper time for taxing 
the rovalties. There is nothing to indicate 

• ‘ I 

that the contract was not known to bpth 
or that petitioner's books omitted any faCts. 
Neither an affirmative misstatement no if a 
concealment is suggested, nor an act of the 
Commissioner in reliance on petitioner's 
word or conduct. A mutual mistake! of 
law is no foundation for estoppel. Tide 
Water Oil Co., 29 B. T. A. 1208. If! it 
were, there would be just as much ground 
for the taxpayer to claim that the Govern¬ 
ment is estopped to change its position.'[ 

These principles find direct application in the 
case at bar in making untenable respondent's argu¬ 
ment about estoppel. 

•T. S. Sf.idmaX} 
Counsel for Petitioner. 
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